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By ALBERT CIBSON, ARTHUR WELDON and 
H. GIBSON RIVINGTON, M.A. 

Among the new Statutes incorporated, may be mentioned the Trade 
Marks Act, 1905; the Patents and Designs Acts, 1907 and 1908; the 
Law of Distress Amendment Act, 1908 ; the Death Duty provisions of 
the Finance Acts, 1907 and 1910 ; the Agricultural Holdings Act, 1908 ; 
the Marine Insurance Act, 1906; the Public Trustee Act, 1906; the 
Workmen's Compensation Act, 1906 ; and the Limited Partnerships 
Act, 1907. 

All the cases of importance relating to the subjects dealt with 
have been inserted in the notes, and no pains have been spared to 
make the work complete, up to date and accurate. 



REVIEWS OF FOURTH EDITION. 

" The book as a whole is a remarkably full guide to the most necessary statute 
law and the practitioner as well as the student will be likely to prove its utility in this 
new edition." — Solicitors' Journal, March 4, 1905. 

" Students can desire no better survey of the Statute Law." 

— Law Journal, March 11, 1906. 



The "LAW NOTES" Publishing Offices, 25 &26, Chancery Lane, W.C 



PRIZES won by Pupils of Messrs. Gibson Sf Welcton. 



Note. — The Clement's Inn (First) Prizeman also takes the Daniel Reardon Prize. 



April, 1879, to Nov. 1891.— Fifteen Clement's Inn (1st) Prizemen; Fifteen 

Clifford's Inn (2nd) Prizemen ; Nine New Inn (3rd) Prizemen ; Four 

Scott Scholarships ; Five Broderip Gold Medals ; Three Stephen Heelis 

Prizes ; Three Timpron Martin Prizes ; Six John Mackrell Prizes ; The 

Horton Prize ; The Atkinson Medal ; Three Birmingham Gold Medals ; 

as well as numbers of other Pupils who obtained Prizes of the Law 

Society, Certificates of Merit, or Second or Third Class Honors. 
Jan. 1892. —The Clement's Inn Prize. The New Inn Prize. The Seott Scholar- 
ship. The Broderip Gold Medal. 
April, 1892. — ALL the Prizes awarded, namely, The Clement's Inn Prize. The 

Clifford's Inn Prize. The New Inn Prize. The John Mackrell Prize. 
June. 1892.— The Clement's Inn Prize. The John Mackrell Prize. The Stephen 

Heelis Medal. The Timpron Martin Medal. 
Nov . 1892. — The John Mackrell Prize (only Prize awarded) . The Atkinson Medal. 
Jan. 1893. — Three of the Five Prizes awarded, namely, The Clifford's Inn 

Prize, The New Inn Prize, a Law Society Prize. 
April, 1893.— Seven of the Ten Prizes awarded, namely; The Clement's Inn Prize, 

The New Inn Prize, The John Mackrell Prize, Four Law Society Prizes. 

Also The Stephen Heelis Medal. 
June, 1893. — Five of the Six Prizes awarded, namely, The Clement's Inn Prize, 

Clifford's Inn Prize, John Mackrell Prize, Two Law Society Prizes. 
Nov. 1893. — ALL the Prizes awarded, namely, The Clement's Inn, The Clifford's 

Inn, The New Inn, and John Mackrell Prizes. Also The Broderip Gold 

Medal and The Atkinson, Timpron Martin, and Enoch Harvey Prizes. 
Jan. 1894. — The New Inn Prize. The John Mackrell Prize. 
April, 1894. — The Clifford's Inn Prize. The New Inn Prize. Law Society Prize. 
Jane, 1894.— Five of the Seven Prizes awarded, namely, The Clement's Inn, 

The Clifford's Inn, The John Mackrell, and Two Law Society Prizes. 

Also The Scott Scholarship and The Broderip Gold Medal. 
Nov. 1894.— Two of the Three Prizes awarded, namely, The Clement's Inn and 

The JohD Mackrell Prizes. 
Jan. 1895. — Clement's Inn and John Mackrell Prizes. (The only Prizes awarded.) 
April, 1895. — ALL the Prizemen except the 5th, namely, The Clement's Inn, 

The Clifford's Inn, The New Inn, The John Mackrell, and Three Law 

Society Prizes. Also The Scott Scholarship, and The Broderip, Stephen 

Heelis, Alfred Sykes, and Birmingham Medals. 
June, 1895. — The only Prize in the First Class, namely, The Clement's Inn. 

Also The Timpron Martin and Atkinson Medals. 
Nov. 1895. — ALL the Prizes awarded, namely, The Clement's Inn, The Clifford's 

Inn, The New Inn, and The John Mackrell Prizes. Also The John 

Allington Hughes Prize. 
Jan. 1896. — ALL the Prizes awarded, namely, The Clement's Inn and The John 

Mackrell Prizes. Also The Scott Scholarship, The Broderip Gold Medal, 

and The Stephen Heelis Medal. 
April, 1896. — ALL thePrizes awarded, namely, TheClement's Inn, Clifford's Inn, 

New Inn, and John Mackrell Prizes. Also The Birmingham Medal. 
Jane, 1896.— ALL the Prizemen, except the 4th, namely, The Clement's Inn, 

The Clifford's Inn, The New Inn, and The John Mackrell Prizes. 
Nov. 1896. — The Clement's Inn Prize. That is, the only Prize awarded except 

The John Mackrell. Also The Timpron Martin Medal. 



Prizes won by Pupils - continued. 

Jan. 1897. — ALL the Prizes awarded, namely, The Clement's Inn and The 

John Mackrell Prizes. 
April, 1897. — ALL the Prizes awarded, namely, Clement's Inn and John Mackrell 

Prizes. Also The Scott Scholarship and The Broderip Gold Medal. 

June, 1897. — Four of the Six Prizes awarded, namely, The Clement's Inn Prize, 

The John Mackrell Prize, The Clifford's Inn Prize, and The New Inn Prize. 

Also The Stephen Heelis Gold Medal and The Birmingham Bronze Medal. 

Nov. 1897.— No First Class List. The Mellersh Prize. 

Jan. 1898.— Three of the Five Prizes awarded, namely, The Clement's Inn, 

Clifford's Inn, and New Inn Prizes. Also The Scott Scholarship. 
April, 18S8. — Three of the Four Prizes awarded, namely, The Clifford's Inn, 
The New Inn, and the John Mackrell Prizes. The Stephen Heelis Medal. 
Jnne, 1898.— NINE of the TEN Prizes awarded, namely, Clement's Inn, Clifford's 

Inn, New Inn, John Mackrell and Five Law Society Prizes. 
Nov. 1898 —TWO of the THREE Prizes awarded, namely, The Travers-Smith 
Scholarship and The John Mackrell Prize. Also The Mellersh Medal and 
Joint Winner of The Broderip Gold Medal. 
Jan. 1899.— FOUR (the first four) of the FIVE Prizes awarded, namely, The 

Clement's Inn, Clifford's Inn, New Inn, and Law Society Prizes. 

April, 1899. — ALL the Prize- awarded, namely, The Clement's Inn and John 

Mackrell Prizes. Also the Mellersh Medal and Birmingham Bronze Medal. 

Jnne, 1899.— SEVEN of the ELEVEN Prizes awarded, namely, The Clement's 

Inn, Clifford's Inn, New Inn, John Mackrell, and Three Law Society 

Prizes. Also The Scott Scholarship and The Broderip Gold Medal. 

Nov. 1899.— THREE of the FOUR Prizes awarded, namely, The Clement's Inn 

and The John Mackrell Prizes. Also the Travers-Smith Scholarship. 
Jan. 1900.— SIX out of the SEVEN Prizes awarded, namely, The Clement's Inn, 
New Inn, Three Law Society, and the John Mackrell Prizes. Also the 
Scott Scholarship and Mellersh and Atkinson Prizes. 
April, 1900.— FOUR of the SIX Prizes awarded, namely, The Clifford's Inn, 

Two Law Society, and the John Mackrell Prizes. 
Jnne, 1900. — ALL the Prizes awarded, namely, The Clement's Inn, The 

Clifford's Inn, The New Inn, and John Mackrell Prizes. 
Nov. 1900. — Two of the Four Prizemen — The Clifford's Inn and New Inn Prizes. 
Jan. 1901.— The Clement's Inn Prize. 
April, 1901.— ALL the Prizes awarded, namely, The Clement's Inn and The 

John Mackrell Prizes. Also the Birmingham Bronze Medal. 
June, 1901 .—SIX out of the EIGHT Prizes, namely, The Clifford's Inn Prize, The 
New Inn Prize, The John Mackrell Prize, aud Three Law Society Prizes. 
Also The Atkinson and Stephen Heelis Prizes. 
Nov. 1901.— ALL the Prizes, namely, The Travers-Smith Scholarship, The 
Clement's Inn, Clifford's Inn and John Mackrell Prizes. The first Ten 
in the Honors List. Also The Broderip Gold Medal. 
Jan. 1902. — 23 of the 29 Honormen, including ALL the Prizes (except the 
oth Prize), namely, Clement's Inn, Clifford's Inn, 3rd, 4th and 6th 
(Law Society Prizes), and the John Mackrell Prize. Also the Scott 
Scholarship, the Broderip Gold Medal, the Clabon Prize, the Timpron 
Martin, Stephen Heelis, and Atkinson Prizes. 
April, 1902. — The ONLY Prizeman, namely, Clement's Inn and John Mackrell 
Prizeman, and 9 of the 10 Honormen. 

June, 1902. — 20 of the 27 Honormen. (The John Mackrell Prizeman was a 

Postal Pupil.) 
Nov. 1902.— The whole of the Honors List, with the exception of 1 in the Third 

Class ; including ALL the Prizemen, namely, the Clement's Inn and 

Daniel Reardon Prizeman, the Clifford's Inn Prizeman, the John Mackrell 

Prizeman, and the Travers-Smith Scholarship. 
Jan. 1903. -FOUR (the first 4) of the FIVE Prizemen, namely, The Clement's 

Inn, The Clifford's Inn, The New Inn, Law Society, and John Mackrell 

Prizes. Also The Broderip Gold Medal. 



Prizes won by Pupils — eontUinrd. 

April, 1903. — ALL the Prizes awarded, namely, The Clement's Inn, The 
Clifford's Inn and The John Mackrell Prizes. 16 of the 19 Honormen. 
Also the Alfred Sykes Gold Medal. 

June, 1903.— SIX of the SEVEN Prizes awarded, namely, The Clement's 
Inn, The New Inn, Four Law Society and The John Mackrell Prizes. 
42 of the 55 Honormen. Also The Scott Scholarship, The Timpron 
Martin and Atkinson Medals, The Mellersh Prize aud a Joint Winner 
of the Clabon Prize. 

Nov. 1903. — No First Class List. 13 of the 15 Honormen, and in addition the 
Practical Prize — The John Mackrell. Also The Stephen Heelis and 
Birmingham Medals. 

Jan. 1904. — SO of the 25 Honormen, including Two Prizemen, namely, The 
Clement's Inn and Law Society. 

April, 1904.— ALL THE PRIZES AWARDED, namely, The Clement's Inn, 
The Clifford's Inn, The New Inn, Two Law Society and The John 
Mackrell. With the exception of two in the Second Class the WHOLE 
OF THE LIST were " Law Notes " Pupils. 

June, 1904.— Again ALL THE PRIZES AWARDED, namely, The Clement's 
Inn, The Clifford's Inn, Five Law Society and the John Mackrell, were 
secured by Pupils of the Editors of " Law Notes." Also 18 of the 20 in 
the Second Class, and 16 of the 20 in the Third Class. 

Nov. 1904.— Still again ALL THE PRIZES AWARDED, namely. The 
Clement's Inn, The Clifford's Inn, The New Inn, Six Law Society Prizes, 
The John Mackrell and the Travers-Smith Scholarship, were taken by 
" Law Notes " Pupils. Also ALL the SPECIAL and LOCAL PRIZES, 
namely, The Scott Scholarship, The Broderip Gold Medal, The Clabon 
Prize, The Timpron Martin Prize, The Birmingham Gold Medal, The 
Stephen Heelis Prize, The Mellersh Prize, and a Joint Winner of the 
Atkinson Prize. 

Jan. 1905.— And still again ALL THE PRIZES AWARDED, namely, 
The Clement's Inn, The Clifford's Inn, The New Inn and The John 
Mackrell. The entire Honors List with the exception of six. 

April, 1905.— The only Prize awarded, namely, The John Mackrell. The whole 
of the Honors List with the exception of six. 

Jane, 1905. — SEVEN of the Nine Prizes awarded, namely, The Clement's Inn, 
The Clifford's Inn, The New Inn, 3 Law Society and The John Mackrell, 
and 35 of the 48 Honormen. 

Nov. 1905.— ALL THE PRIZES AWARDED, namely, The Clement's Inn, 
The Clifford's Inn, The New Inn, 3 Law Society, The John Mackrell, 
and the Travers-Smith Scholarship. The whole Honors List with the 
exception of 3 in the Third Class. Also ALL THE SPECIAL AND 
LOCAL PRIZES with the exception of two. The Scott SchoJarship, 
The Broderip Gold Medal, The Clabon Prize, and The Stephen Heelis 
Gold Medal. 

Jan. 1906. -Again ALL THE PRIZES AWARDED, namely, The Clement's 
Inn, The Clifford's Inn, The New Inn, 2 Law Society, and The John 
Mackrell. 9 of the 13 in the Second Class, and 7 of the 9 in the Third 
Class. 

Jane, 1906.— THE WHOLE HONOURS LIST, including two John Mackiell 
Prizes. 

Oct. 1908.— ALL THE PRIZES, namely, The Clement's Inn, The Clifford's 
Inn, The John Mackrell, The New Inn, and the Law Society Prize. 
Also ALL THE SPECIAL AND LOCAL PRIZES, namely, The Scott 
Scholarship, The Broderip Prize, The Clabon Prize, The Atkinson Prize, 
The Timpron Martin Prize, The Stephen Heelis Prize, The Mellersh 
' Prize, and The Birmingham Bronze Medal. 



Prizes won by Pupils — continued. 

Jan 1907.— Again ALL THE PRIZES, The Clement's Inn, The Clifford's 
Inn, The New Inn, and The John Mackrell. 

March, 1907.— The John Mackrell Prize. 

June, 1907.— SIXTEEN of the SEVENTEEN Prizes awarded, namely, The 
Clement's Inn, The Clifford's Inn, The New Inn, and Thirteen Law 
Society Prizes. 55 of the 59 Honormen. 

Oct. 1907.— ALL THE PRIZES AWARDED, namely, The Clement's Inn, 
The Clifford's Inn, The New Inn, and The John Mackrell. 17 of the 20 
Honormen. Also ALL THE SPECIAL AND LOCAL PRIZES, 
namely, The Scott Scholarship, The Broderip Prize, The Clabon Prize, 
The Atkinson Prize, The Timpron Martin Prize, The Stephen Heelis 
Prize, The Mellersh Prize, The Birmingham Gold Medal, and The 
Birmingham Bronze Medal. 

Jan. 1908.— ALL THE PRIZES AWARDED, namely, The Clement's Inn, 
The Clifford's Inn, The New Inn, and the Law Society Prize. 26 of the 
30 Honormen. 

March, 1908.— The Clement's Inn Prize. THE WHOLE HONORS LIST. 

June, 1908.— ALL THE PRIZES AWARDED, namely, The Clement's Inn 
Prize, and The John Mackrell Prize. 34 out of the 37 Honormen. 



N.B. — Of the last 64 First Prizemen no less than 54 were Pupils, of the 
last 51 Second Prizemen 39 were Pupils, of the last 44 Third Prizemen 
35 were Pupils, 75 of the last 96 Law Society Prizes were secured, and 
58 of the 72 John Mackrellmen were also Pupils of Messrs. G-. & W. 
Of the last 15 Scott Scholars no less than 13 were Pupils, as were also 
14 of the last 15 Broderip Medallists, a joint winner in 1898. The 
Travers-Smith Scholarship has been secured 7 out of the 8 times awarded. 
For years " Law Notes" Pupils have been phenomenally successful, entirely 
without precedent — for of the 1902 Honors certificates awarded since 1890 
no less than 1384 (over two-thirds) were secured by them. 

In 1903 of 121 Honormen 94 were Pupils. 

1904 of 128 Honormen 111 were Pupils. 

1905 of 115 Honormen 88 were Pupils. 

1906 of 85 Honormen 74 were Pupils. 

1907 of 108 Honormen 98 were Pupils. 

1908 of the 77 Honormen to June 70 were Pupils. 



For further particulars, Fees, &c, address — 

Messrs, GIBSON & WELDON, Editors of" Law Notes," #c, 
27, Chancery Lane, London, W.C. 

\ Telegrams : " SuASOBrr/s, " London. Telephone, 779 Holborn.] 
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PREFACE 

TO THE EIGHTH EDITION. 



The appearance of the Fifteenth Edition of " Snell's 
Principles of Equity" has rendered desirable the 
production of a New Edition of this book, which is 
intended, as a Guide to that work. 

In preparing the present edition the Editors have 
thoroughly revised the text, eliminating many of the 
old, and inserting several new, Points to Note, and 
drawing attention to the most important of the cases 
decided and the statutes passed since the last edition 
appeared. 

A. G. 
A. W. 
H. G. R. 

September, 1908. 
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INSTRUCTIONS. 



The Student should first read a Chapter in his Snell ; 
then read the remarks at the beginning of each Chapter 
of the "Aids." This done, he should go through 
the "Points to note" given, looking up such of 
them as he feels any doubt about in his Snell ; and, 
if time permits, making a short memorandum of the 
Answer to each Point in his MS. book. He must then 
observe, with great care, the effect of the cases and 
statutes at the conclusion of the Chapter; committing 
to memory, so as to be able to reproduce on paper 
when in for Examination, the names of the cases and 
the titles of the statutes. 

By pursuing this course, and giving a fair time to 
the work, it is conceived that the Student will acquire 
an accurate and thorough knowledge of almost every 
point touched upon in " Snell's Principles of Equity." 



References to the cases have not, for the most part, 
been given in this Edition. The Student desirous of 
turning to any particular case will find the reference 
to the report of the case given in his Snell. 
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Part I.— INTRODUCTORY. 

Chap. I. — The Jurisdiction in Equity. 

Remarks. 

After a perusal of this Chapter, and a careful reference 
to the heads given below, the student will be convinced 
that, notwithstanding the mystery which envelops the 
origin of Equity in this country, there seems little 
room to doubt that it was created to supply the defects 
arising from the inelasticity of the Common Law 
system, and to give assistance in those cases in which 
the Courts of Law did not, could not, or would not, 
afford relief. Originally, no doubt, the jurisdiction 
in Equity was " broad or narrow, as the chancellor's 
conscience," it being entirely a question for the 
chancellor to determine whether or not the facts, 
stated by the complainant in his bill of complaint, 
were of such a nature as to require the interposition 
of Equity in his favour. In course of time, however, 
and mainly through the efforts of Lords Nottingham 
and Hardwicke, the business of the Court of Chancery 
was reduced to a regular system, and Equity became 
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as much bound by strict rules and precedents as the 
Common Law Courts ; and the judges refused — indeed 
were bound to refuse — to give relief, if that relief had 
been previously denied in similar circumstances by 
the Court, however desirable it might be to depart 
from the established rule and afford the plaintiff the 
relief he sought. Equity became, indeed, as Black- 
stone says, a " laboured connected system governed 
by established rules and bound down by precedents 
from which they (the Courts) do not depart." 

Both Courts of Law and Equity being thus bound 
by equally strict and inflexible rules, in what, it may 
be asked, did the distinction between Law and Equity, 
at the time of its attempted abolition by the Judica- 
ture Acts, consist ? Mainly in three particulars — 
(1) the subjects over which jurisdiction was enter- 
tained ; (2) the kind of relief afforded ; (3) the mode 
of procedure. 

The object of the Judicature Acts (1873 and 1875), 
and the Rules of Court drawn up thereunder, was to 
fuse the two systems of Law and Equity, and to 
do away with the distinctions above mentioned. In 
effect, however, the first distinction — as to the sub- 
jects in which jurisdiction is entertained — practically 
remains, inasmuch as most of the matters in respect 
of which Equity asserted an exclusive jurisdiction 
are assigned to the Chancery Division of the High 
Court by sect. 34 of the Judicature Act, 1873. 
As to the second distinction — the kind of relief ad- 
ministered — there is no doubt that this still practically 
remains; for notwithstanding the fact that equitable 
as well as legal relief is to be afforded by the Common 
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Law Division as well as the Chancery Division under 
the provisions of sect. 24 of the Act of 1873, yet the 
peculiar relief generally sought in Chancery suits is 
practically sought in the Chancery Division ; this, 
indeed, being the natural result of sect. 34, already 
mentioned. As to the third distinction — the mode of 
procedure — this is to a great extent gone ; the mode 
of procedure in Common Law and Chancery actions 
being assimilated by the Judicature Acts and the 
Rules thereunder. Still there remain, owing to the 
peculiar nature of Chancery actions, many steps in 
Chancery proceedings which wholly differ from and 
are unknown to proceedings in Common Law actions : 
and therefore, while in theory the fusion of Law and 
Equity was effected by the Judicature Acts and Rules, 
in practice the distinction between the two systems 
still, to a great extent, exists, and it is necessary to 
treat of " Equity " as distinct from Law ; and the term 
Equity might, perhaps, now be properly defined as;, 
" that portion of natural justice which is usually ad-| 
ministered in the Chancery Division of the Highi 
Court of Justice." 

Points to note. 

1. How Equity, as administered in the Courts, may 
be defined. 

2. The distinctions between the modern Equity 
and the Equity of former days. 

3. The origin of Equity, and, in connection there- 
with, in what respects the Common Law procedure 
was defective. 

B 2 



4 Gibson's aids to equity. 

4. In what way the statute In Consimili Cusu, 13 
Edw. 1, st. 1, c. 24, attempted to supply the de- 
ficiencies of the Common Law Courts. 

5. In what way suitors, unable to obtain relief at 
Law, proceeded to seek redress for their injuries. 

6. How the defendant in Chancery suits was 
formerly compelled to answer the complaint, and 
when this course of procedure was abolished, and 
what was substituted in its stead. 

7. What the effect of the Judicature Acts has been. 

8. What causes and matters are assigned to the 
Chancery Division by sect. 34 of the Judicature Act, 
1873. 

9. Of what three subdivisions the jurisdiction in 
Equity formerly consisted. 

10. Why it is important to maintain the old dis- 
tinction between the exclusive and the concurrent 
jurisdiction of Equity. 

Statutes to note. 

13 Edw. 1, stat. 1, c. 24 ("In Consimili Casu"). — 
Authorizing the clerks in Chancery to frame new writs 
to meet injuries for which there was no form of action 
existing. The form of action " on the case," or more 
properly "trespass on the case," arose under this 
statute. 

Judicature Act, 1873. — By sect. 24 of this Act, Law 
and Equity are to be concurrently administered. 

By sect. 25, in all cases in which the rule's of Law 
and Equity were opposed when the Judicature Act, 
1873, came into operation, the rule of Equity is to 
prevail. 
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By sect. 34, various matters in which formerly relief 
was generally sought in the Court of Chancery only 
are assigned to the Chancery Division. 

[N.B. — The student is recommended to turn to 
these sections in the Student's Statute Law 
under the title "Judicature," and to read 
them very carefully, so as to acquire an 
accurate knowledge of their provisions.] 



Chap. II. — The Maxims of Equity. 

The student must read this Chapter with great care, 
as questions on the maxims of Equity are constantly 
asked at the Examination. Moreover, a knowledge 
of these maxims and of the way in which they are 
applied will make his study of the subject of Equity' 
considerably easier and more interesting than it other- 
wise would be. 

The following maxims, not mentioned in Snell in 
this Chapter, may be usefully borne in mind: — 

1. Wherever one of two innocent persons must 
suffer, he who, contrary to legal or moral obligation, 
has occasioned the loss, or enabled another to occasion 
the loss, must bear it. 

2. " Equity, like Nature, does nothing in vain." 
This is illustrated by the equitable doctrine of re-con- 
version, explained post, Chap. X. Again, it is applied 
in connection with the doctrine of the law of partner- 
ship ; for if A. and B. have agreed to become partners 
for an indefinite period, the Court will not decree 
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specific performance of such a contract, since if decreed 
the partnership might be determined at a moment's 
notice, and Equity's act would be vain. 

3. Debitor non prcesumitur donare. Explained in the 
Chapter on Satisfaction. 

4. Ignorantia legis non excusat, Ignorantia facti excusut. 
Explained in the Chapter on Mistake. 

5. Modus et conventio vincunt legem. Explained in the 
Chapter on Mortgages. 

6. Boni judicis est ampliare jurisdictionem. It is the 
part of a good judge to extend the jurisdiction (of the 
Court). Acting on this maxim, if any new case occurs 
in which some remedy is required, and the remedy can 
be afforded without detriment to the community, 
Equity grants relief. But relief cannot be given if 
previous judges have refused relief in similar circum- 
stances, for Equity judges are as much bound by rules 
and precedents as the judges in Common Law. 

7. "Where the equities are unequal the better 
equity prevails." This is illustrated by the case of 
Rice v. Bice, set out in Snell ; for there the banker's 
equity was better than that of the unpaid vendor, and 
therefore the banker, though second in date, was 
preferred. 

Points to note. 

1. " Equity will not suffer a wrong to be without a 
remedy." What illustrations are given in Snell of this 
maxim. 

2. " Equity follows the Law." What the two 
principal applications of this maxim are, and with 
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what limitation in both its applications the maxim must 
be received. 

3. " Equity follows the Law with regard to the 
rule of primogeniture." Illustrate this, and show by 
example how the maxim may sometimes be evaded 
even with regard to legal estates. 

4. Illustrate the maxim " Equity follows the Law " 
by reference to the manner in which Equity deals 
with the Statutes of Limitation, distinguishing 
between the application of the maxim to the exclusive 
jurisdiction and the concurrent jurisdiction of the 
Co art. 

5. Whether the time for suing for fraud begins to 
run at Law from the perpetration or from the discovery 
of fraud, and whether the rule is the same in Equity. 
(Observe hereon Gibbs v. Guild and Betjemann v. 
Betjemann.) 

6. " Where the equities are equal, the first in time 
shall prevail." Explain what is meant by this maxim, 
and what modification should be added to it. 

7. How the maxim " Where the equities are equal 
the Law prevails" is explained. 

8. Whether, in order that a defendant may success- 
fully plead that he is a bond fide purchaser without 
notice, it is necessary that he should have actually got 
in the legal estate. Whether there is any difference 
in this respect between pure personal estate and lands. 
(Consult Taylor v. Russell hereon.) 

9. What is meant by having "the best right to 
call for the legal estate." 

10. What is meant by the expression that " every 
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conveyance of an equitable interest is an innocent 
conveyance." 

11. A., induced by fraudulent action on the part 
of B., executes a deed conveying his life interest in 
property to C. Discovering the fraud, A. applies to 
the Court to set the deed aside. Whether Equity 
would interfere against C, who had no notice of the 
fraud of B. (See Sturge v. Starr.) 

12. Explanations and illustrations of the following 
maxims: — " He who seeks Equity must do Equity." 
" He who comes into Equity must come with clean 
hands." " Equity aids the vigilant and not the in- 
dolent." 

13. In what cases the maxim " Equality is Equity " 
is most clearly illustrated. 

14. Advise whether A.'s representatives, A. being 
dead, have, either at Law or in Equity, any claim to 
the property conveyed in any of the following cases : — 

( 1 ) A. and B. purchased Whiteacre estate for 1 ,000/ , 

the money being advanced by them in equal 
shares. 

(2) A. and B. purchased Blackacre estate for 1,000/., 

A. paying 250/. and B. 750/. 

(3) A. and B. lent 1,000/. on mortgage of Grreen- 

acre estate, the money being advanced in 
equal shares by them. 

(4) A. and B. lent 1,000/. on Brownacre estate, A. 

advancing 250/. and B. 750/. 
In all the cases the conveyance was to A. and B. as 
joint tenants. 

15. "Whether in case (3) of Head 14 there would be 
any difference if the mortgage stated that the money 
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was advanced out of a joint account when this state- 
ment (a) was true, (b) was false. 

16. Whether in Equity a covenant by one of two 
joint owners to aliene his share constitutes a severance 
of the joint tenancy, and so destroys the jus accrescenrli. 
(See Hewett v. Hallett.) 

17. What the true meaning of the maxim that 
u Equity looks on that as done which ought to have 
been done" is, and in favour of what persons the 
maxim is usually applied. Illustrate the maxim. 

18. Illustrate the maxim that " Equity imputes an 
intention to fulfil an obligation." 

19. Illustrate " Equity acts in personam " by refer- 
ence to the jurisdiction of the Court with regard to 
lands abroad. 

20. Whether the jurisdiction in personam can be 
exercised where a question of title to foreign lands is 
raised. 

Cases to note. 

Loffus v. Maw. — The facts in this case should be 
borne in mind in connection with the maxim " Equity 
follows the law " — a maxim which by no means holds 
in all cases. The facts of the case are so clearly set out 
in Snell that it is unnecessary to insert them here. 
Had Equity followed the Law strictly, the niece would 
have got nothing, the will being revoked ; but in order 
to prevent the fraud which would have ensued had the 
trusts of the will not been enforced, Equity ordered 
the will to stand, and thus practically prevented the 
uncle from committing a fraud, though by so doing it 
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evaded the law. In the case of Maddison v. Alderson 
(referred to post, in the Chapter on Specific Perform- 
ance), some doubt was cast on the validity of the 
decision in Loffus v. Maw, but the judges abstained 
from overruling the case, the principle of which, with- 
out doubt, still remains. All Maddison v. Alderson can 
be taken to have decided would seem to be that the 
doctrine of estoppel by representation (so clearly illus- 
trated by Loffus v. Maw) does not apply so as to 
compel a testator to make good a representation of his 
intention to confer a benefit by his will, since repre- 
sentations to do something in futuro, if binding at all, 
are only binding as contracts. In Loffus v. Maw the 
representation was not to make a will in futuro in 
favour of the niece, as was the representation in Mad- 
dison v. Alderson, and herein, no doubt, the distinction 
between the two cases is to be found. 

In connection with this maxim, that " Equity 
follows the Law," it is necessary to bear in mind the 
provisions of sect. 25 of the Judicature Act, 1873, 
which provides that where, at the time of the passing 
of that Act, the rules of Law and the rules of Equity 
on any point conflicted — that is, in those cases where 
Equity had not followed the Law (and there were 
many of them), the rule of Equity is to prevail, and 
in these cases the maxim is reversed, and the " Law 
follows Equity." In other cases, however, the maxim 
is applied in the manner laid down in Snell. 

Rice v. Rice, explained in Snell, affords an excellent 
example of the maxim, "Where the equities are un- 
equal, the better equity prevails." 

Basset v. Nosworthy shows that Equity's auxiliary 
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jurisdiction was never entertained against a person 
who pleaded that he was a bond fide purchaser, even 
though he might not have obtained the legal estate. 
But Emerson v. Ind, Coope 6f Co. decides that this rule 
no longer holds good, as, under the amalgamation of 
Law and Equity, effected by the Judicature Acts, 
discovery is allowed in an action of ejectment, even 
though the defendant plead and show that he is a 
purchaser without notice. 
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Part II.— THE ORIGINALLY EXCLUSIVE 
JURISDICTION. 

In cases in which the Courts of Law originally afforded 
no relief at all, the jurisdiction of Equity was exclu- 
sive; and now the Chancery Division entertains an 
exclusive jurisdiction in those causes and matters which 
are specially assigned to that Division by sect. 34 of 
the Judicature Act, 1873. 



Chap. I. — Trusts generally. 

Remarks. 

The student cannot get up too carefully the history 
of uses and trusts as explained in Snell. This history 
may be very shortly stated thus. Uses were origi- 
nated to evade the early Statutes of Mortmain. These 
statutes provided that lands could not, under pain of 
forfeiture, be conveyed to corporations, e.g., religious 
houses, without the king's licence. The ecclesiastics 
thereupon had lands conveyed to a third person, who 
became the legal owner, to the use of themselves; 
they at Law got nothing, but the chancellor — an 
ecclesiastic — sitting as judge in Chancery, held that 
the legal owner must hold as trustee for the religious 
house or church, and thus the "use" in lands was the 
equitable or beneficial ownership as distinct from the 
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legal possession. A stringent Act of Mortmain, passed 
in Richard the Second's reign, stopped this evasion, 
by enacting, in effect, that all conveyances of lands to 
religious houses should cause a forfeiture, whether 
made directly to them, or indirectly by means of a 
use, and thus the purpose for which uses (and equit- 
able estates) were originated was frustrated at an early 
date. But uses having been invented took firm root, 
as they were found very useful for other purposes, 
since by them lands could be devised and otherwise 
secretly dealt with, the feudal services evaded, creditors 
defeated, dower and curtesy avoided ; and to such an 
extent were they used, that in Henry the Eighth's 
reign the legislature, tired of attempting to govern 
and reform uses, determined to extirpate them root 
and branch, and this object was effected by passing 
the celebrated Statute of Uses — the "keystone" and 
"Magna Charta" of conveyancing. This statute, 
27 Hen. 8, c. 10, provided, in effect, that when any 
person was seised of lands to the use of another, that 
other, who before the statute had only an equitable 
estate, should in future be deemed to be the legal 
owner, the estate of the feoffee to uses being passed 
over" — so that if lands were conveyed to A. to the use 
of B., A. would under the statute take nothing, and B. 
would be both legal and equitable owner. It was 
thought that this famous statute had for ever abolished 
all distinction between legal and equitable estates, but a 
method of evading its provisions was soon discovered. 
In the first place, the statute did not apply to a longi 
term of years in lands (the term seised having no J 
application to personal property of any kind), and! 
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therefore, if a term of years was created and assigned 
to A. to the use of B.. A. was, as before the statute, 
legal owner, and B. was the equitable owner. And in 
the second place, it was held, in the well-known 
leading case ( TyrreVs case, Tudor's Conv. Gas.), that 
the statute had no energy to reach a second use ; and 
therefore, if lands were conveyed to D. to the use of 
A., to the use of B., A. obtained the legal estate and. 
B. got nothing. Hereupon Equity stepped in, and 
said that, although A. was the legal owner, it was 
evident that B. was the party intended to be benefited, 
and therefore that A. must hold as trustee for B. 
Thus the main effect of the statute was to add a use 
to every conveyance ; and when it was desired to 
make A. the legal, and B. the equitable, owner of 
property, instead of conveying the property to A. to 
the use of B., as before the statute, it was conveyed to 
D. to the use of A., to the use of B., or unto and to 
the use of A. to the use of, or in trust for, B. B.'s 
interest before the statute was called a " use," but 
after the statute a " trust." 

A trust is thus, when regarded as an interest, " the 
beneficial or equitable ownership of property as dis- 
tinguished from and unaccompanied by the possessory 
and legal ownership." It is created in the case of free- 
holds by such a conveyance to uses as is m entioned above, 
or, in the case of other property, simply by a transfer to 
A. in trust for B. ; it may also be created (as will more 
fully appear in the next Chapter) by the owner of the 
property making a sufficient declaration of trust in 
favour of some third person. This declaration, as far 
as regards pure personalty, may be by word of 
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mouth ; but ass regards realty and impure personalty 
(leaseholds), the Statute of Frauds requires writing 
and signature lyy the declarant, or a declaration in his 
last will. 



Points to note. 

1. What the effect under the Statute of Uses of 
the following conveyances would be : — ( 1 ) A grant of 
freeholds to A. to the use of B., to the use of C. ; 
(2) an assignment of leaseholds to A. to the use of B., 
to the use of C. ; (3) a surrender of copyholds to A. to 
the use of B., to the use of C. 

2. The Statute of Uses only applies to passive uses. 
Explain this. 

3. What are the provisions of sects. 7 and 9 of the 
Statute of Frauds as to the creation or assignment of 
trusts, and whether the sections apply to all kinds of 
property and all species of trusts. 



Statutes to note. 

27 Hen. 8, c. 10 {The Statute of Uses).— To bring 
this statute into operation the following requisites 
must co-exist: — 

(1) The property must be freehold; (2) the use must 
be passive and not active ; (3) there must be two per- 
sons, one seised to the use of the other ; and therefore 
where, as in an ordinary conveyance, the habendum is 
unto and to the use of A. and his heirs, A. takes the 
legal fee, not under the Statute of Uses, but by the 
Common Law; (4) there must be a sufficient seisin to 
support the use. Therefore if lands are conveyed to 
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A. and his assigns to the use of B. and his heirs, B. 
takes the legal fee determinable on A.'s death ; since 
before the statute A. would have taken a legal life 
estate only, owing to the absence of proper words of 
limitation to pass the fee. 

29 Car. 2, c. 3 {The Statute of Frauds).— Sects. 7, 8, 
and 9 of this famous statute relate to the formalities to 
be observed on the creation and transfer of trusts. 
The provisions of the sections are clearly set out in 
Snell. 



Chap. II. — Express Private Trusts. 

Remarks. 

The student may find some difficulty in understand- 
ing the subject to which heads Nos. 5 to 11, infra, 
relate. An express trust may be created in one of 
\|two ways, namely : — 

(a) By a conveyance or assignment of the property 

to one person as trustee for another ; 

(b) By a sufficient declaration by one person that 

he holds property as trustee for another ; 

if either of these things has been done, Equity will 
take care that the cestui que trust obtains the benefit of 
the trust created in his favour, it being a rule in Equity 
that a trust, once established, will never be allowed to 
fall through. But here it is necessary to draw a dis- 
tinction between trusts which are supported by value 
and those which are not (the latter being known as 
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voluntary trusts). With regard to the former, if for 
some reason the trust is not perfected, but some act 
remains to be done to complete it, the Court will, on 
the application of the cestui que trust, direct that the 
necessary act be done to perfect it ; whereas if the 
trust is voluntary, and some act remains to be done, 
the Court will not perfect it unless the trust is raised 
by a will, it being a rule that there is "no equity to 
perfect an imperfect voluntary trust." And so strong 
is this rule, that if a man attempts to create a volun- 
tary trust by conveyance or assignment of the property, 
and for some reason the conveyance or assignment is 
not perfect, or not as perfect as it might have been, 
Equity will not allow it to take effect as a declaration 
of trust unless it also contains an express declaration 
of trust. (See Milroij v. Lord ; Re Breton's Estate, 
Breton v. Wolven ; and Steel v. Walker.) 

It follows that (provided there is no fraud) — 

(a) All trusts which are supported by value are' 

enforced, whether they are complete or in- 
complete. 

(b) All trusts which are voluntary are enforced if 

they are complete, but if incomplete they 
cannot be enforced, unless indeed they arise 
under a will. 

Or, putting it another way : — 

(1) All completely created trusts are enforced ; 
(2) all trusts for value are enforced ; (3) all 
trusts arising under a will are enforced, but 
incomplete voluntary trusts arising otherwise 

g. c 
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than by will fall to the ground, because, as 
to such trusts, the maxim " Ex nudo pacto non 
oritur actio " applies. 



Points to note. 

1. What an "executed" trust is, and how distin- 
guished from an "executory" trust by Lord St. 
Leonards in Egerton v. Brownlow. 

2. Whether the maxim "Equity follows the law" 
applies to either executed or executory trusts, and, if 
so, to what extent. 

3. In what instruments executory trusts are found. 

4. What interest B., the cestui que trust, will be 
entitled to in the following cases : — 

(1) By settlement lands are conveyed unto and to 
the use of A. and his heirs in trust for B. for life, with 
remainder upon trust for the heirs of the body of B., 
remainders over; (2) by marriage articles it is agreed 
that A. shall hold property upon trust to convey it on 
B.'s marriage to trustees in trust for B. for life, re- 
mainder in trust for the heirs of B.'s body, remainders 
over; (3) by will lands are given unto and to the use 
of A. in trust for B. for life, remainder in trust for the 
heirs of the body of B., remainders over. 

5. The maxim " Ex nudo pacto non oritur actio " 
applies in Equity as well as at Law. Explain this by 
reference to Jejferys v. Jefferys, and show how that 
case is qualified by Steel v. Walker. 

6. What important rule was laid down by Lord 
Eldon with regard to voluntary trusts in the leading 
case Ellison v. Ellison. 
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7. In order that the Court may enforce a voluntary- 
trust, what conditions must have been fulfilled. 

8. Why it was that the Court recognised the exis- 
tence of a trust in Fortescne v. Bamett. 

9. Whether an incomplete gift by a husband to 
his wife would be construed as a declaration of trust in 
favour of the wife. (Re Breton, Breton v. Wolven.) 

10. Whether an incomplete assignment will be made 
complete by the appointment of the donee as the 
donor's executor. 

11. "There is no Equity in this Court to perfect 
an imperfect gift." Explain this. 

12. With what object 13 Eliz. c. 5, was passed. 
What the provisions of that statute are. 

13. Whether or not a creditor, whose debt was not 
in existence at the time when a voluntary settlement 
was made by his debtor, can proceed under 13 Eliz. 
c. 5, to upset the settlement. If so, what evidence he 
must be prepared with. 

14. What amount of indebtedness will make a 
voluntary conveyance fraudulent within 13 Eliz. c. 5. 

15. In what circumstances conveyances for value 
(whether by way of mortgage or out and out) are void 
under 13 Eliz. c. 5. 

16. With what object 27 Eliz. c. 4, was passed. 
What the provisions of that statute are, and how 
affected by the Voluntary Conveyances Act, 1893. 

17. Whether leasehold property is within either 
13 Eliz. c. 5, or 27 Eliz. c. 4. (Price v. Jenkins, and 
Midler v. Ridler, post, p. 26.) 

18. Whether an ante-nuptial parol agreement, 
followed by a post-nuptial settlement made in pur- 

c2 
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suance of the ante-nuptial agreement, is more binding 
than a purely post-nuptial settlement. (See Gregg v. 
Holland.) 

19. What persons come within the scope of the 
marriage consideration. 

20. Whether a settlement in favour of the issue of 
the settlor by a prospective second marriage is a settle- 
ment for value. 

21. Whether a settlement made upon A.'s marriage 
with B. in favour of an illegitimate child of A. or a 
child of A. by a former marriage, is a settlement for 
value. 

22. What the provisions of sect. 47 of the Bank- 
ruptcy Act, 1883, as to voluntary settlements and 
covenants to settle are. What Re Carter and Kender- 
dine decided on this section. 

23. A. makes a conveyance of his property to B. in 
favour of his creditors. Whether such a conveyance 
in trust can be revoked, and if so, why. Whether the 
fact that some of the creditors were parties to the deed, 
or had knowledge that it had been executed, would 
make any difference. 

24. The right to revoke a deed for the benefit of 
creditors is personal to the debtor. Explain this. 

25. If a debtor assigns all his property to trustees 
upon trust for his creditors, and the assets are more 
than sufficient to pay the debts, who is entitled to the 
surplus. (See Cooke v. Smith.) 

26. What the Deeds of Arrangement Act, 1887, 
and the Lands Charges Act, 1888, enact on these 
creditors' deeds. 



/ 
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27. What the respective rules of Common Law and 
Equity were as to the assignment of choses in action. 

28. What legal choses in action were assignable 
before the Judicature Act, 1873, s. 25. 

29. State precisely the provisions of sect. 25 of the 
Judicature Act, 1873, so far as they relate to the 
assignment of legal choses in action. 

30. A legal chose in action is assigned by way of 
mortgage. Whether the mortgagee can sue in his own 
name. (See Tancred v. Delagoa Bay Rail. Co., post, 
p. 26.) 

31. What is sufficient in Equity to constitute a valid 
assignment of a chose in action. Illustrate by refer- 
ence to cases. 

32. How far notice of the assignment of an equit- 
able chose in action is necessary to perfect the title of 
the assignee. What the rule in Dearie v. Hall on the 
subject is, and to what assignments that rule is not 
applicable. 

33. Whether the rule in Dearie v. Hall applies to 
a trustee in bankruptcy to whom a chose in action 
passed by virtue of his office. 

34. Whether it is sufficient to give notice to the 
debtor's solicitor. 

35. Who has priority in this case, A. or B. : — A., 
on taking an assignment of an interest in certain trust 
funds, gives notice to X., Y. and Z., the trustees of 
the settlement. After the death of X., Y. and Z , 
B., intending to purchase the same interest in the 
trust funds, inquires of M. and N., the new trustees, 
whether they know of any previous assignment of or 
charge on that interest, and they answer in the nega- 
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tive. B. thereupon buys the interest and gives notice 
of the assignment to M. and N. 

36. Whether the Dearie v. Hall rule applies to 
(a) chattel interests in real estate ; (b) proceeds of 
sale of real estate ; (c) shares in a company ; (d) equit- 
able interests in land. 

37. " An assignee of a chose in action takes subject 
to all the equities which affected it in the hands of his 
assignor." Illustrate this by reference to Turton v. 
Benson and Knapman v. Wreford, and state what 
exceptions to the rule exist. 

38. Why it is that effect is not given in Equity to 
the assignments of pensions and salaries of public 
officers. Whether such assignments hold good if the 
duties of the office have ceased. Whether alimony 
can be assigned. 

39. Whether a mere naked right to litigate can be 
assigned. 

40. Whether a purchase from a defendant in an 
action is good or bad, and the reason. 

41. Whether to an action for maintenance "charity" 
is a defence. 

42. What is the effect of a solicitor buying from 
his client the subject-matter of an existing action. 

[Note. — The rule which, on the ground of public 
policy, prohibits this being done, is known 
as the rule in Simpson v. Lamb.~\ 

43. Whether or not any particular words are re- 
quired to create a trust. What "the three certain- 
ties " required for the creation of a trust are. 

44. In what circumstances precatory or recom- 
mendatory words create a trust. Illustrate by refer- 
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ence to cases. Whether the leaning of the Court is in 
favour of or against construing precatory words as 
imperative. 

45. If a trust be intended, but not validly created, 
who is entitled to the property. 

46. Illustrate a secret trust. When such trusts are 
and when they are not enforced. 

47. A testator gives 10,000/. to A. and B. jointly, 
and before making his will tells A. only that he wishes 
the money used for the benefit of C, and A. agrees so 
to use it. Whether B. is bound by the trust or could 
claim 5,000/. beneficially. Whether it would make any 
difference if A. had not accepted the trust until after 
the execution of the will. [Re Stead, Witham v. Andrew.) 

48. How a mere power is distinguished from a 
trust. 

49. An example of a trust power. 

50. What the rule in Equity, independent of statute 
law, was as to the liability of a purchaser of trust pro- 
perty to see that the money was properly applied in 
discharge of the trust. 

51. How far the above rule was affected by Lord 
St. Leonards' Act, Lord Cranworth's Act, the Con- 
veyancing Act, 1881, the Settled Land Act, 1882, 
and the Trustee Act, 1893. 

52. Whether trustees to whom freehold lands were 
devised in fee by the will of a person who died before 
1898 charged with debts or legacies, could, in the 
absence of any express power of sale or mortgage, sell 
or mortgage those lands Whether any such power 
is possessed by executors or administrators over lands 
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charged with debts or legacies, but not devised to 
trustees. What statute bears on the point. 

53. Whether a purchaser of freeholds from the 
executors or trustees of a person who died in 1885 
ought to require the concurrence of the beneficiaries 
in the sale. Whether it would make any difference if 
the property were leasehold. 

54. Why, in the case of a person who has died since 
1897, his personal representative (whether executor or 
administrator) can always sell, or mortgage his free- 
hold lands, whether charged with debts or not, and 
whether devised to trustees or not. 

[The reason is that by virtue of Part I. of the 
Land Transfer Act, 1897, the real estate 
(except copyholds) now vests, for adminis- 
tration purposes, in the personal representa- 
tives as if it were a chattel real. J 

55. Whether a transferee of a mortgage can 
always sell and make a good title and give a good 
receipt under the power of sale given in the original 
mortgage. (See Re Rummy and Smith.) 

56. What the Conveyancing Act, 1881, enacts as 
to the effect of receipts in conveyances, &c. (sects. 54, 
55 and 56), and what the decision in Re Bellamy on 
sect. 56 was, and how affected by the Trustee Act, 
1893. 

Cases to note. 

Glenorchy v. Bosville. — The rule in Shelley's case is 
not applied to executory trusts arising under wills if 
the Court is of opinion that the testator did not intend 
the rule to have application. So that if by will lands 
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are devised to trustees, upon trust to convey the same 
on the marriage of A., upon trust for A. for life, with 
remainder upon trust for the heirs of A.'s body, with 
remainder over, the Court would direct a strict settle- 
ment, A. taking a life interest, and his sons in succes- 
sion an estate tail, and the rule in Shelley's case (which 
would give an estate tail to A.) would not be followed. 
If, however, the words italicised had been omitted, 
the maxim ''Equity follows the Law" would have 
applied, and A. would have been entitled to an estate 
tail under the rule in Shelley's case. 
pSloTE. (a) With regard to trusts executed, whether 
they appear in a will or a settlement, the 
rule in Shelley's case is always followed. 

(b) With regard to trusts executory in marriage 
articles, the rule is never followed. 

(c) With regard to trusts executory in wills, 
the rule in Shelley's case is sometimes followed 
and sometimes deviated from : the practice 
being to follow the rule, unless the context 
shows that the testator clearly never intended 
the rule to be adopted. J 

Row v. Dawson.- — The leading case, showing that 
though choses in action could not, with some few 
exceptions, before the Judicature Act, 1873, came into 
operation, be assigned at Law, so as to enable the 
assignee to sue in his own name, yet in Equity choses 
in action were always freely assignable ; the transfer 
of such property being regarded either as a permission 
to act as the agent or attorney of the transferor in 
a Court of law, or as a contract entitling the assignee 
to sue in Equity in his own name. 
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Tancred v. Delagoa Bay Railway Company. — A mort- 
gagee of a legal chose in action can sue in his own 
name under sect. 25 of the Judicature Act ; a mort- 
gage being an absolute assignment, and not one by 
way of charge only. 

Ridler v. Ridler decides that a voluntary assignment 
of leaseholds made by a person insolvent is voidable 
under 13 Eliz. c. 5, although there maybe burdensome 
covenants running with the lands which the assignee 
will have to perform. The principle of Price v. 
Jenkins, that a voluntary assignment of leaseholds with 
burdensome covenants could not (even before the 
Voluntary Conveyances Act, 1893) be set aside under 

27 Eliz. c. 4, is not to be applied to 13 Eliz. c. 5, the 
object of the two statutes being entirely different. 

The Three Towns v. Maddever. — Lapse of time is no 
bar to taking steps to set aside a conveyance under 
13 Eliz. c. 5, since the statute did not create an equit- 
able right liable to be barred by laches and acqui- 
escence, but declared a legal right which can be 
enforced at any time before the creditor's debt is 
statute-barred. 

Breton v. Wolven. — In this case a husband by letter 
gave some furniture to his wife. On the husband's 
death his executor claimed the furniture, on the ground 
that the letter was inoperative to pass the property 
to the wife, and the husband not having declared 
himself a trustee for his wife, the widow's claim could 
not be supported. The widow contended that the 
letter, though insufficient as a transfer, ought to be 
read as a declaration of trust. The Court held that as 
I the letter was intended as a transfer, and not as a 
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declaration, it could not be construed as a declaration, ) 
and, being incomplete, and the wife being a volunteer, 
the gift could not be supported, and the executor's] 
claim prevailed. 

Re Dallas shows that the Dearie v. Hall rule is an 
absolute one at the present time, and is wholly inde- 
pendent of principle. An assignee of an equitable 
interest in pure personalty will be postponed to a sub- 
sequent assignee who, having had no notice of the 
former assignment at the time when he took his, has 
first given notice to the legal owner of the fund ; and 
it is immaterial that the first assignee was not guilty 
of any neglect in failing to give notice, his failure 
being due to the circumstances of the case. 

Statutes to note. 

18 Eliz. c. 5. — Making all covinous dispositions of 
property (real or personal), whereby creditors are 
delayed, void as against them, unless the disposition 
was made in favour of a bond fide purchaser for value 
without notice of any intention to defraud. 

27 Eliz. c. 4. — Making all fraudulent conveyances of 
lands, tenements, and hereditaments void as against subse- 
quent purchasers for value, whether with or without 
notice ; but this does not now signify conveyances 
which are merely voluntary and unaccompanied with 
an intention to perpetrate a fraud (see the Voluntary 
Conveyances Act, 1893). 

30 Sr 31 Vict. c. 144. — Making life policies assign- 
able. 

nsi.B. — This provision is now repealed and re-enacted 
in 6 Edw. 7, c. 41.] 
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31 6c 32 Vict. c. 86. — Making marine policies assign- 
able. 

Judicature Act, 1873. — Sect. 25, sub-sect, ti, enacting 
that legal choses in action can be assigned, so as to 
enable the assignee to sue in his own name. The 
assignment must be absolute, in writing under the 
hand of the assignor, and notice in writing must be 
given to the debtor or holder of the fund. 

Bankruptcy Act, 1883. — Sect. 47, providing that in 
certain events voluntary settlements shall be void 
against the trustee in bankruptcy. 

Trustee Act, 1893, s. 20. — Making trustees' receipts 
in writing a complete discharge and protection. 



Chap. III. — Express Public or Charitable Trusts. 

Remarks. 

The test to determine whether an object is charitable 
or not is to inquire whether it falls within the letter or 
spirit of the preamble to the old statute, 43 Eliz. c. 4. 
That statute is, indeed, now repealed, but the enumera- 
tion of charitable objects contained in its preamble is 
repeated in sect. 13 of the Mortmain Act, 1888. 
Shortly, it may be said that " Trusts for the relief of 
poverty, trusts for the advancement of education, 
trusts for the advancement of religion, and trusts for 
other purposes beneficial to the community not 
falling under any of these heads are charitable " (Per 
Lord Macnaghten in Commissioners for Income Tax v. 
Pemsel, (1891 ) A. C. 531, at p. 583), and the fact that 
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a trust may benefit the rich as well as the poor does 
not prevent it from being considered a charitable 
trust. 

There do not seem to be any difficulties connected 
with this Chapter which require any special remarks, 
save the paragraph dealing with what was done in a 
case calling for the marshalling of assets for the 
benefit of a charity, when a testator died before the 
6th August, 1891. 

The Statutes of Mortmain in effect provided that no 
lands, nor money charged on lands, nor mone}^ to be 
laid out in lands, nor any interest in land, could be 
given, directly or indirectly, by will to charitable 
uses; and therefore, if a testator who died before the 
6th August, 1891, gave a legacy to a charity, and did 
not expressly state that it was to be paid out of the 
pure personalty (that is to say, out of the only fund 
in this country available for the purpose), so much of 
the legacy failed as should have come out of the impure 
personalty if it paid its fair share of the legacy in accord- 
ance with the proportion it bore to the whole of the 
personalty, pure and impure. Thus, if the legacy was 
1,000/., and the testator died possessed of pure per- 
sonalty worth 2,000/., and leasehold (impure per- 
sonalty) worth 2,000/. — in all 4,000/. personalty — the 
charity -only got so much of the legacy as would, if it 
was proportionately paid out of the whole fund, have 
fallen on the unprohibited portion (i.e., the pure per- 
sonalty); or, to put it the other way, so much of the 
legacy failed as would have to be paid out of the pro- 
hibited fund (the leaseholds); and, in the case supposed, 
one-half the legacy failed, the impure personalty being 
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one-half of the whole fund chargeable, and the charity 
got 500/. The real property of the deceased was not, 
in such a case, taken into account, as not being charged 
it was not liable for the legacy, legacies being only 
payable out of the personalty. 

To suppose another case : a testator gave a legacy 
of 1,000/. to a charity, and charged it on all his pro- 
perty, real and personal. At his death the value of 
his realty was 5,000/., his leaseholds 2,500/., and his 
pure personalty 2,500/. The whole fund charged here 
represented 10,000/., of which one-fourth only was pure 
personalty, and therefore three-fourths of the legacy 
to the charity would, if the legacy had been paid 
proportionately out of the properties charged, have 
fallen on and been payable out of the realty and lease- 
hold, funds prohibited for charitable legacies ; and 
therefore, in this case, the charity only got one-fourth 
of the legacy, or 250/. 

If Equity would have marshalled assets in favour of 
charities, it would, in the case supposed, have thrown 
the payment of the whole legacy on the pure person- 
alty, and directed other claims to be paid out of the 
realty and leaseholds to make matters square ; but this, 
with regard to charitable legacies given by wills of 
testators who died on or before 5th August, 1891, was 
only done when the testator directed that the assets 
should be marshalled, the direction in such a case 
being carried out by the Court with a liberal hand. 

With regard to legacies given to charities by the 
wills of testators dying after 5th August, 1891, the 
above rules have no application, since by the Mortm ain 
Act, 1891, any kind of property can be given by will 
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to charitable uses, and the Chancery Division will be 
able to marshal assets equally for charitable legatees 
as for other legatees. The Act applies to wills made 
before it was passed, provided the testator died after 
the date of the Act, i.e., 5th August, 1891. (Re Bridger.) 



Points to look up. 

1. What the term " charity" in its legal acceptation 
comprises. 

2. Enumerate some of the uses not mentioned in 
43 Eliz. c. 4, as charitable, but held by the Courts to 
be charitable. 

3. Whether a bequest to ten poor clergy of the 
Church of England to be selected by A. B. is charitable. 

4. Whether a bequest of 10,000/., to be used by 
General William Booth, of the Salvation Army, for 
" the spread of the Gospel," is charitable, and, if so, 
whether General Booth's application of the money 
would be supervised by the Court. 

5. Whether a charity supported by voluntary con- 
tributions is controlled by the Charity Commissioners. 

6. The various ways in which the Court favours 
and assists charitable trusts when no favour or assist- 
ance would be shown or given to private trusts. 

7. A. by will bequeathed a sum of money to such 
charitable uses as he should by codicil appoint, and 
died without making any codicil. Whether the charit- 
able gift would fail or not. 

8 A. by will bequeathed a sum of money to trustees 
for such charitable or benevolent purposes as they, in 
their discretion, should approve of. Whether this gift 
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would be enforced. Whether it would have made any 
difference if the gift had been for charitable and bene- 
volent purposes. 

9. What would be the effect of a gift of 10,000/. to 
trustees upon trust to apply part to charity and part 
for the near relations of the testator. 

[Here the gift would be good, the trustees having 
power to apportion the property between the 
relatives and charity, and if the trustees did 
not apportion the uioney, the Court would do 
so, giving half to charity, and half to the 
relatives, since equality is equity. (Salusbury 
v. Denton.)~\ 

10. Explain the doctrine of cy-pres as applied to 
charitable gifts. What the general principle on the 
subject as laid down by Lord Eldon in Moggridge v. 
Thachwell is. 

11. A by will directed 1,000/. to be laid out in 
restoring a church at W. At A.'s death the church 
had been already restored. Whether the 1,000/. will 
be applied cy-pres for some other charitable purpose or 
belong to the next of kin, and why. 

12. A. by will gives 1,000/. to a charitable institu- 
tion. At A.'s death the institution is in existence, but 
shortly afterwards ceases to exist. What becomes of 
the 1,000/. 

[The money, in such a case, having vested in the 
institution, will go to the Crown as bona 
vacantia ; but the Crown will use it for some 
charitable object. [Slevin v . Hepburn.) This 
is not really an application of the cy-pres 
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doctrine. It is immaterial in such a case 
whether there is a general charitable inten- 
tion or not.] 

13. There is no resulting trust with regard to 
charitable gifts. Illustrations of this, and the excep- 
tion mentioned in Snell. 

14. Explain in what way it is true to say that 
charities are not within the Perpetuity Rule. 

15. In what respects charitable trusts are treated in 
exactly the same way as private trusts. 

16. What happens when a trust is created for charit- 
able and other purposes, and the other purposes are 
illegal. 

17. What the rule in Saunders v. Vautier is, and 
whether applicable to charities. 

18. Illustrate charitable purposes offending the 
moral and political sense of the country, and so not 
upheld. 

19. Whether a gift for the suppression of vivisec- 
tion is good or bad. [Re Foveaux, (1895) 2 Ch. 501.) 



Chap. IV. — Implied and Resulting Trusts. 

The student should find no difficulty in understand- 
ing this Chapter. 

An implied trust is one which rests upon the unex- 
pressed but presumed intention of the party creating it. 

Implied trusts are sometimes indiscriminately termed 
resulting, but all implied trusts are by no means result- 
ing trusts properly so called, although every resulting 

G. D 
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trust is an implied trust. To explain this : When, and 
when only, a trust is implied in favour of the person 
creating it or his representatives, it is a resulting trust ; 
but when implied in favour of third parties, it is an 
implied trust only. Thus, if A. conveys property to B. 
upon trusts which fail, B. holds as an implied trustee 
for A. ; and as the property results to the former owner, 
the example affords an illustration of an implied trust 
which is also a resulting trust. If, however, A. buys 
lands and takes the conveyance in the name of B., B. 
holds as trustee for A., in whose favour an implied 
trust is raised in Equity ; but this is not a resulting 
trust in the strict and proper sense of the term. 

Bearing this distinction in mind, the student must 
notice particularly in connection with this Chapter the 
following heads : — 

Points to note. 

1. A purchases lands, and takes the conveyance in 
the name of B., a stranger — what the effect of such a 
conveyance is (a) at Law, (b) in Equity. 

2. Whether the result would be the same in the 
case stated, if B. were a child of A., or if the property 
purchased were pure personalty. 

3. Whether, if A. and B. purchase an estate jointly, 
and the conveyance is made out in the name of A., a 
trust in favour of B. arises. 

4. If the purchase deed in Point 1 stated that B. 
paid the purchase-money, could A. show by parol 
evidence that he (A.) in fact paid it ? 

5. A., a foreigner, wishing to become the holder of 
a share in a British ship without becoming naturalized, 
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buys a share, and has the transfer of it taken in the 
name of B. (an Englishman). Whether Equity would 
imply a trust in favour of A. in such a case, and if 
not, why not. 

6. In what cases Equity presumes that the person 
in whose name a conveyance is taken is entitled to 
hold the property beneficially and not as a trustee. 

7. A man buys some property and takes the con- 
veyance of it in the name of (a) his wife's sister, (b) a 
woman with whom he is living, but who is not his wife. 
To whom the property in each case belongs, in the 
absence of evidence of intention. 

8. A married woman buys lands and has the con- 
veyance taken in the name of (a) her husband, (b) one 
of her children. Whether the Court would in either 
case consider such a conveyance as an advancement. 
How far the question is affected by the Married 
Women's Property Act, 1882. 

9. A. buys a piece of land called Whiteacre, and 
takes the conveyance of it in the name of his son, B. 
He subsequently makes his will, and gives Whiteacre 
to C. Whether the son or C. would be entitled to the 
beneficial interest in Whiteacre. Whether the result 
would have been the same (1) had the will been made 
contemporaneously with the purchase ; (2) had the son 
been fully advanced and provided for before the pur- 
chase. 

10. A. purchases an estate, and takes the convey 
ance in the name of his wife, and makes a declaration 
that he intends her to hold as trustee. Subsequently 
he declares that the conveyance was intended for her 
benefit. Whether in any after-dispute the wife could 

d2 
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give in evidence the subsequent declaration in support 
of her claim that the husband intended her to hold the 
property beneficially. 

11. What the effect is if A. transfers pure per- 
sonalty, or conveys land, already vested in himself, to 
B., a stranger, without any consideration. 

[Tn such a case the law seems to be that a trust 
arises in favour of A. of the pure personalty 
unless the evidence shows that no trust was 
intended, but not of the land, owing to 
sect. 7 of the Statute of Frauds requiring a 
trust of land to be evidenced by writing.] 

12. A. by will devises his lands to B. charged with 
his debts. There are no debts. Whether B. holds the 
property as trustee for A.'s representatives. 

13. A. by will devises his lands to B. upon trust for 
sale and pa)'inent of debts. There are no debts, or 
the debts do not exhaust the whole property. Whether 
B. holds the property or surplus beneficially or as 
trustee. 

14. Lands, freehold and copyhold, are devised upon 
trust — the trust fails — the will contains no residuary 
devise, and there is no heir-at-law. Whether the 
trustee holds beneficially, or for whom, and why. 
How far the Intestates' Estates Act, 1884, affects the 
question. 

15. A. mortgages lands to B. A. dies intestate and 
without heirs ; what B.'s position is with regard to the 
land. How the question is affected by the Intestates' 
Estates Act, 1884. 

16. Whether the Intestates' Estates Act, 1884, ex- 
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tends to the unexhausted residue of the proceeds of sale 
of real estate. 

17. Personalty is bequeathed upon trusts which fail. 
The will contains no residuary bequest, and there are 
no next of kin. Whether the trustee holds beneficially 
or for the Crown. 

18. Personalty vests in the executor qua executor. 
There is no residuary bequest in the will. Whether 
he holds the residue of such personalty after payment 
of debts and legacies in his own right or as trustee for 
the next of kin of testator. How far 1 Will. 4, c. 40, 
affects his right. 

19. Whether, in the last case, there being no next 
of kin, the executor would hold the undisposed-of 
personalty beneficially or for the Crown. Whether it 
would make any difference if a legacy were given to 
him by the will. 

20. The cases in which the Court raises an implied 
trust in connection with joint tenancies. 

Cases to note. 

Dyer v. Dyer. — The leading case on implied trusts, 
and bearing on Heads 1 to 3, supra. The student 
will derive much benefit from a perusal of the judg- 
ment in this case. 

Fowkes v. Pascoe, also bearing on Heads 1 to 3, and 
showing that in determining whether a trust arises or 
not, all the circumstances must be taken into conside- 
ration. 

Burgess v. Wheate.—k trustee of lands on failure of 
trusts formerly held beneficially if there were no heirs 
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of the cestui que trust, but subject to the debts of the 
cestui que trust and the dower of his widow ; but now, 
by the Intestates' Estates Act, 1884, there is an escheat 
in such a case to the Crown (usually) in freeholds, but 
apparently to the lord of the manor in copyholds. 

Beale v. Symonds. — Same rule applied on death of 
mortgagor in fee intestate without heirs. Mortgagee 
formerly held beneficial^, subject to mortgagor's 
debts and his widow's dower ; but now the equity of 
redemption would escheat to the lord of the fee under 
the Intestates' Estates Act, 1884. 

Re Glukman, A.-G-. v. Jefferys. — A testator appointed 
three executors, and gave them equal pecuniary but 
unequal specific legacies, and made no disposition of 
the residue of his personalty. He died without leaving 
any relations. The question was whether the executors 
were entitled to the residue, or whether the gift of the 
legacies to them showed an intention on the part of 
the testator that they should not have the residue, in 
which event the Crown would have been entitled. 
Held, that the executors were entitled. Had all the 
legacies been equal the Crown would have taken the 
property. Note that the executors can only take the 
undisposed-of personalty, if no contrary intention appears 
in the will. 

Statutes to note. 

Executors Act, 1830. — Making executors trustees of 
the undisposed-of personalty for the next of kin of 
their deceased testator in the absence of any contrary 
intention. 
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The Intestates' Estates Act, 1884.— The effect of this 
Act is to make the law of escheat apply to equitable 
interests in land just as if they were legal estates. It 
also provides that both legal and equitable interests in 
incorporeal hereditaments shall escheat in the same 
way as legal estates in corporeal hereditaments 
formerly escheated. 



Chap. V. — Constructive Trusts. 

Remarks. 

Implied and constructive trusts are often confounded 
together, and yet they are entirely distinct, the main 
difference being that while, as will be remembered 
from the last Chapter, implied trusts are raised on the,' 
supposed intention of the parties, constructive trusts; 
are constructed in Equity to satisfy the demands of; 
justice without, reference to intention. Thus, Equity con-i 
siders, generally speaking, that if a trustee buys from 
the cestui que trust the latter's interest in the trust 
property, he (the trustee) is still a trustee of such 
property, not because this was so intended by the 
trustee and cestui que trust, for such an intention could 
not be presumed, but because, if such and similar 
transactions were allowed between persons in a fidu- 
ciary relation to one another, the person trusting 
would suffer at the hands of the person trusted, and 
the ends of justice would be defeated, and therefore, 
to satisfy the demands of justice, the Court constructs 
a trust. The diligent and attentive student will find 
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from a perusal of the present Chapter in his text-book 
that every example given of a constructive trust can 
be traced not to intention, as in the case of implied 
trusts, but to a desire to do justice and prevent fraud. 



Points to note. 

1. A. sells and conveys his property to B. The 
conveyance contains a receipt for the purchase-money, 
which, however, B. has not paid. Whether A. has 
any lien on the estate so sold and conveyed for his 
purchase-money. 

2. Whether taking a bill or note or bond for the 
price amounts to an abandonment of the vendor's lien 
for his unpaid purchase-money. 

3. Against whom a vendor's lien for his purchase- 
money exists. A. buys property from B. — the con- 
veyance is executed to him, but he has not paid the 
purchase-money. A. sells and conveys the lands to 
C, who has no notice of the fact that A. has not paid 
B. Whether C. will hold the land free from B.'s 
lien. Whether there would be any difference in B.'s 
right if — (a) C. had not paid his purchase-money ; 
(b) although he had paid the purchase-money, he had 
not obtained an execution of the conveyance of the 
legal estate to him. 

4. Whether the trustee in bankruptcy of the pur- 
chaser takes subject to or free from the vendor's lien. 

5. A purchaser of lands pays his purchase-money 
before the conveyance of the legal estate is made to 
him. Whether Equity constructs a trust in his favour 
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by giving him a lien on the property in respect of the 
payment. If so, against whom such lien exists. 

6. Whether, on a sale of personalty, an equitable 
lien arises in the same way as on a sale of realty. 
{Stucley v. Kekeivich.) 

7. Whether a vendor of lands in Middlesex can 
and must register his lien so as to give notice of its 
existence. The same query as to lands in Yorkshire ; 
and state whether there would be any difference 
between freeholds, copyholds, and leaseholds. 

8. A tenant for life (or a trustee or executor) renews 
a lease of the settled property in his own name. 
Whether he is entitled to hold such renewed lease 
beneficially. Whether it makes any difference whether 
the lease is renewable or not. 

9. The same query as to a partner, a mortgagor or 
mortgagee, and a joint tenant. 

10. A., knowing full well that certain property 
belongs to B., improves such property. B. is obliged 
to seek relief against A. in Equity. Whether the 
Court will compel B. to pay A. the value of the im- 
provements made by him. Whether the result would 
be the same if A. had honestly believed he was the 
rightful owner of the property when he made the 
improvements. 

11. Whether the Court raises a trust in favour of 
a tenant for life who makes improvements on the 
property, and how far this question is affected by 
statute law. 

[N.B. — Before the legislation of the last reign, 
the Court often raised a trust in favour of 
the tenant for life in respect of lasting im- 
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provements, but it seems that nowadays the 
case of Dent v. Dent, mentioned in Snell, 
would not be followed, and that a tenant for 
^ life who has expended his own money on the 
J land will not be entitled to have the money 
; raised out of the estate, except in cases where 
i the expenditure was in the nature of salvage. 
(See Re Willis ; Re De Teissier ; Re Montagu ; 
and Re Hotchkin, 35 Ch. D. 41.) The reason is 
that under the Improvement of Land Acts, 
1864 to 1899, a tenant for life can borrow 
money for improvements and charge the re- 
payment thereof upon the lands improved, 
and by the Settled Land Acts, 1882 to 1890, 
capital money can be used in paying for im- 
provements, of which a very wide class is set 
out in sect. 25 of the Act of 1882 and sect. 13 
of the Act of 1890.] 

12. Whether a person who pays premiums on a 
policy to prevent its lapse has a lien on the policy ■ 
what rules on the subject were laid down in Leslie v. 
French and Falcke v. Scottish Imperial Assurance. 

13. Whether, on the death of a mortgagee in fee, 
the legal estate vests in his heir-at-law, and, if so, 
whether he holds as trustee for the persons entitled to 
the personalty. Whether the answer is the same in 
the case of copyholds as of freeholds. 

14. If a mortgagee of realty takes possession and 
dies intestate after holding the property adversely to 
the mortgagor for more than twelve years, who is 
entitled to the property on the mortgagee's death. 
Whether there would be any difference if the mort- 
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gagee had only been in adverse possession for eleven 
years. 

15. What the Land Transfer Act, 1897, enacts on 
the subject of the devolution of real estate on the death 
of its owner. What the decision in Re Pcwley was. 

16. Whether, if the solicitor of a mortgagee who 
has sold under his power of sale receives the purchase- 
money, he is a trustee of the surplus proceeds for the 
mortgagor. 

Cases to note. 

Mackreth v. Symons. — Leading case to quote gene- 
rally on a vendor's equitable lien for his unpaid pur- 
chase-money, and particularly as showing — (a) that 
the lien exists against all persons having equal 
equities with the unpaid vendor, except bond fide pur- 
chasers for value who have obtained the legal estate 
without notice of the lien ; (b) that where a security 
is taken for the unpaid purchase-money, it is a ques- 
tion for the Court to decide whether the lien was 
intended to be reserved or extinguished — in other 
words, whether the vendor gave credit exclusively to 
the person from whom the security was taken, or 
whether he still intended to look to the land conveyed 
as well. 

[N.B. — The student will derive much benefit from 

a perusal of Lord Eldon's judgment in this, 

case.] 

Re Stucley, Stucley v. Kekewich. — This case shows two 

points: — (1) That the doctrine of the vendor's lien for 

unpaid purchase-money is as applicable to a sale of 

pure personal estate {e.g., a reversionary interest in a 
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trust fund) as to a sale of land. (2) That no statute 
of limitations applies to a vendor's lien on pure per- 
sonalty, and, therefore, the right to recover the unpaid 
purchase- money out of the property cannot be barred 
by lapse of time, and interest is recoverable for the 
whole period from the date on which the money 
became due. 

Whitbread v. Watt. — A useful case on a purchaser's 
lien for his deposit, showing that the purchaser has a 
lien whenever the contract is determined without any 
default on his part, and not merely when it is deter- 
mined by reason of the default of the vendor. The 
following were the facts : — A. contracted with B. to 
purchase a plot of land on a building estate, the pur- 
chase to be completed when 300 houses had been built 
on the estate, and, if the houses were not built by a 
certain date, A. had an option to cancel the contract. 
B. mortgaged the estate to C, who sold under his 
power of sale to D. with notice of the contract. The 
houses were not built, and subsequently A. gave D. 
notice cancelling the contract. It was held that A., 
as against D., had a lien on the property for the 
deposit he had paid B. on signing the contract. 

Keech v. Sandford. — -Leading case on constructive 
trusts, showing that if a trustee renews a lease, which 
was held on trust, in his own name, he is a construc- 
tive trustee of the renewed lease for the cestui que 
trust, and this although the lessor had refused to 
renew in favour of the cestui que trust. The lease in 
question was of the Romford market, hence the case 
has been known and may be remembered as " The 
Romford Market Case." The same would be the 
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result even though the terms of the renewed lease 
were different from those of the original lease. But — 

Bevan v. Webb shows that a trustee who buys the 
reversion on a lease which forms part of the trust 
estate holds the reversion for his own benefit in the 
absence of fraud, unless the lease is renewable by 
custom or contract. 

Thornborough v. Baker. — The heir-at-law of a sole 
mortgagee in fee was, in Equity, a trustee of the 
mortgage money for the personal representatives, but 
in such a case now the legal estate in freehold property 
passes to the personal representatives, under sect. 30 
of Conv. Act, 1881, and so Equity's assistance is no 
longer needed. But inasmuch as the said sect. 30 no 
longer applies to copyholds to which the mortgagee 
has been admitted (sect. 88 of the Copyhold Act, 
1894), the decision in this case is still law as to lands 
of that tenure ; at least, in a case where the deceased 
mortgagee has been admitted. 

Fox v. Mackreth. — A trustee who bought the trust 
property and resold it at a profit was declared a 
constructive trustee of the profit made, and interest 
thereon, for the cestui que trust. 



Chap. VI. — Trustees and Others standing in 
Fiduciary Relationship. 

This Chapter contains an immense amount of valu- 
able information relating to trustees, executors, and 
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administrators, which the student must endeavour to 
master, as the subjects treated of are particularly im- 
portant for examination purposes. 

Points to note. 

1. Who may be trustees. Whether (a) infants; 
(b) corporations; (c) women, married or single; 
(d) aliens are capable of being trustees, and, if so, 
desirable. 

2. What is meant by the maxim, "Equity never 
wants a trustee." Give an illustration, and show how 
the point is affected by the Judicial Trustees Act, 
1896. 

3. The trustee is the servant of the cestui que trust. 
What the term cestui que trust here signifies. 

[N.B. — The trustee is the servant of the whole 
body of the beneficiaries, not of one particular 
beneficiary. Therefore if all the beneficiaries 
are of full age, they may give any directions 
they please to the trustee, and he is bound 
to obey; but he must not depart from the 
terms of the trust instrument except at the 
instigation of all of them.] 

4. How far the Court will control the exercise of a 
trustee's discretion. 

[N.B.— Where the trustee is under an obligation 
to do an act, the Court will compel him to 
do it; but where he has a discretion as to 
whether he shall do the ' act at all, or as to 
the time or manner of doing the act, the 
Court will not interfere with his discretion, 
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unless he is acting perversely or dishonestly. 
[Tempest v. Lord Camoys.)~\ 

5. By what means a trustee, having accepted the 
trust, can rid himself thereof. How far the Trustee 
Act, 1893, affects the question. 

6. A trustee, being about to go abroad temporarily, 
wishes to appoint some person to act for him in the 
trust during his absence. Whether there is any means 
by which he can do so. What the maxim is. 

7. In what cases a trustee may delegate his duties 
to others. 

8. Whether a trustee is justified in depositing 
bearer bonds with his bankers. 

9. Whether trustees are justified in leaving the 
title deeds with their solicitors. [Field v. Field.) 

10. What the Trustee Act, 1893, enacts as to the 
duties of a trustee who is about to lend the trust funds 
on real securities. 

11. Securities relating to the trust are stolen from 
the trustee. Whether the trustee is personally respon- 
sible for the loss. 

12. "As regards his duties a trustee is bound to 
exercise the greatest diligence." Illustrate this by 
examples. 

13. A trustee having a discretionary power as to 
the investment of the trust funds in certain securities 
named, some being good, others bad, and the rest 
indifferent, invests in the bad securities, and a loss 
occurs. Whether he is responsible for the loss — on 
what the question of his responsibility rests. 

14. What amount a trustee was formerly justified 
in advancing on the security of (a) house property, 
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(b) lands, and what amount he can now advance, and 
what statute governs the question. 

15. Whether the statutory provisions contained in 
the Trustee Act, 1893, as to the investment of trust 
funds apply to executors and administrators as well as 
to trustees. 

16. Whether a trustee can invest the trust funds on 
a contributory mortgage. 

17. What section 3 of the Judicial Trustees Act, 
1896, enacts as to relief being afforded to trustees who 
have committed a breach of trust. 

[Note that this provision applies to all trustees, 
and to executors and administrators ; also 
that similar relief can now be granted to 
directors of companies. (Companies Act, 
1907, s. 32.)] 

18. What exceptions exist to the rule that a trustee 
can never make any charge for his loss of time or 
trouble. 

19. In what circumstances a solicitor- trustee can 
charge professionally for business done in the trust. 

20. What charges a solicitor-executor can make 
when the will gives him power to charge for "pro- 
fessional services." 

21. Whether a solicitor-mortgagee is entitled to 
charge his client with profit-costs in connection with 
the mortgage. 

22. "A trustee must not make any profit out of 
the trust estate." Three illustrations of this rule. 

23. Whether the rule applies to any other persons 
besides trustees, and, if so, to what persons. 



V 
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24. A trustee cannot purchase the trust property. 
What the four exceptions to this rule are. 

25. Whether an executor-trustee who has not proved 
the will, or in any other way acted in the matter of the 
will or the trusts thereof, can purchase the trust property. 

26. What distinction between express and con- 
structive trusts was drawn by Lord Westbury in Knox 
v. Gye. Whether such distinction still exists. 

27. Whether an executor is an express trustee in 
respect of legacies given by the will of his testator. 

28. What the Trustee Act. 1888 (sect. 8), enacts 
as to trustees pleading the Statute of Limitation as 
a defence to an action brought against them for 
breach of trust. 

29. In what circumstances a trustee is responsible 
for the negligence or fraud of his co-trustee. 

30. Whether the authority of trustees is joint only, 
or joint and several. 

31. Whether the authority of executors and admi- 
nistrators is joint only or joint and several, and how 
far this point is affected by the Land Transfer Act, 
1897, Part I. 

[This Act makes the authority of executors and 
administrators for the purpose of selling or 
transferring the real estate vested in them by 
the Act joint only, except under the autho- 
rity of the Court.] 
. 32. A. and B. are trustees, and, as such, join in 
giving a receipt for some money of which A. alone 
was the recipient. Whether the mere fact that B. 
joined in the receipt makes him responsible for the 

G. E 
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misapplication of the money by A., or whether any- 
thing, and what, further must be shown. 

33. Whether there would be any difference in the 
case stated if A. and B. had been executors and not 
trustees. 

34. Whether an executor would be responsible for 
the loss (through his passiveness) of a debt due from 
his co-executor to the estate. (See Styles v. Guy.) 

35. If a judgment is obtained against all the 
trustees for a breach of trust, whether it might be 
executed against one of them, and if so, whether the 
one against whom it was executed would be able to 
obtain (a) indemnity, or (b) contribution from the 
other trustees. 

36. What indemnity clause is usually inserted in 
settlements. Whether such a clause is implied. 

37. Out of what part of the trust estate a trustee 
may claim re-imbursement. (See JStott v. Milne.) 

38. What right a trustee has to receive the costs 
of litigation out of the trust estate. 

39. What the two primary duties of trustees are. 

40. Whether (a) an executor is justified in leaving 
outstanding 100/. due to his testator on a promissory 
note; (b) a trustee is justified in lending money on 
personal security, if the trust instrument authorizes 
him to invest the trust funds in such securities as he 
thinks fit. 

41. What securities trustees are justified in lending 
the trust money upon : (a) independently of statutory 
enactment ; (b) by virtue of statutory enactment. 
What is the main statute at present governing the 
subject. 
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42. What the meaning of "real securities" is. 
Whether a trustee has any power, in the absence of 
special authority, to invest the trust funds on lease- 
hold property. 

43. In what circumstances the Court would autho- 
rize the trustees to commit a breach of trust. 

44. A testator gives the residue of his personal 
property to trustees upon trust for A. for life, 
remainder to B. At his death the residue consists 
(inter alia) of foreign government bonds, leaseholds 
and reversionary interests. What the duties of the 
trustees as to these properties would be. Whether 
their duties would be the same if the property had 
been specifically given to them upon the same trusts. 

45. When the testator shows his intention that 
wasting property is not to be converted at once, and 
makes no provision as to the income until conversion, 
what is the position of the tenant for life and of the 
remainderman as to the capital and the income. 
What the rule is as to reversionary property. 

46. Whether trustees having a power to mortgage 
conferred upon them by the trust instrument can 
mortgage, giving to the mortgagee a power of sale. 

47. Whether executors have a power to mortgage, 
and how their powers in this respect have been 
enlarged by the Land Transfer Act, 1897 (Part I.). 

48. The position of executors who carry on the 
business of their deceased testator (1) when authorized 
by the will to do so ; (2) when not so authorized. 

49. Whether the creditors of the business so carried 
on are entitled to enforce their debts against the assets 

e 2 
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of the testator, and, if so, whether there is any limit to 
the right. 

50. Whether a receiver and manager (1) appointed 
by the Court in a debenture holders' action, (2) ap- 
pointed by the debenture holders, has a right to be 
indemnified out of the assets of the company. Whether 
the creditors dealing with such receiver have any right 
of subrogation. 

51. How losses are to be borne as between tenant 
for life and remainderman when the testator's business 
is carried on after his death. 

52. A trustee of lands sells the same, in breach of 
trust, to a purchaser for value. Whether the cestui 
que trust can follow the lands in the hands of the 
purchaser in any and what circumstances. 

53. If a trustee without authority buys land, 
whether he can sell it without the concurrence of the 
beneficiaries. 

[He can do so, unless all the beneficiaries are of 
full age, in which case they might elect to 
adopt the purchase. {Re Jenkins and Randall.)~\ 

54. Whether negotiable instruments or money con- 
stituting trust funds, and wrongfully transferred by 
the trustee, can be followed by the cestui que trust. 
If there is any difference between money on the one 
hand and negotiable instruments on the other, the 
reason of this difference. 

55. Whether the interest of a trustee who has 
committed, or a beneficiary who has instigated, a 
breach of trust can be impounded in order to make 
good any loss occasioned thereby. 
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56. The cases in which a trustee is chargeable with 
five per cent, interest. 

57. Whether a debt arising from a breach of trust 
by a trustee makes the cestui que trust a specialty or 
simple contract creditor in respect of the breach. 

58. A trustee being about to commit a breach of 
trust informs the cestui que trust, and asks for his con- 
currence in the breach. The cestui que trust concurs, and 
subsequently proceeds against the trustee for the breach. 
The trustee pleads that the breach was concurred in by 
the plaintiff. Whether this defence will avail. 

59. Whether there would be any difference in the 
case just stated if the cestui que trust were an infant or 
a married woman ; and in the latter case whether the 
fact of the property being settled to her separate use, 
with restraint on alienation, or free from such restraint, 
would affect the question of liability. 

60. What sect. 45 of the Trustee Act, 1893, enacts 
as to impounding a beneficiary's interest. 

61. By what other means, besides concurrence in 
the breach, a cestui, que trust may lose his remedy for a 
breach of trust by his trustee. 

62. A trustee believes that his cestui que trust is 
likely at some future time to dispute his accounts. 
What remedy is open to him in such a case. 

63. A trustee, knowing that the other trustees are 
contemplating the commission of a breach of trust and 
not wishing to be a party to it himself, retires from 
the trust. Whether he would be liable if the contem- 
plated breach of trust were subsequently committed by 
the trustees. {Head v. Gould.) 

64. The provisions of the Trustee Act, 1893, on 
the subject of appointing new trustees. 



1<jdIo 
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65. Whether the Court has inherent jurisdiction to 
remove a trustee in a case where no personal fault is 
attributable to him. If so, when exercised. 

66. The power of paying the money into Court 
conferred on trustees by the Trustee Act, 1893. 

67. What the powers of the Public Trustee are. 

Cases to note. 

Robinson v. Pett. — Neither an executor nor a trustee 
can obtain remuneration for loss of time or trouble, 
even though, as in this case, the trust estate has 
benefited from the time given and trouble bestowed 
by the trustee. 

[Note.- — -The following exceptions exist to this 
rule : — • 

(1) Constructive trustees are sometimes entitled 

to remuneration ; 

(2) When the trustee has contracted with the 

cestui que trust, he or she being sui juris, for 
compensation. Such contracts are, however, 
disliked by Equity ; 

(3) When the Court sanctions such remuneration; 

(4) When the rule in Cradock v. Piper applies 

[vide infra) ; 

(5) When he is given power to charge by the 

instrument creating the trust ; 

(6) Judicial trustees may receive such remunera- 

tion as the Court allows (Judicial Trustees 
Act, 1896, s. 1 (5)); 

(7) The Public Trustee is entitled, by the Public 
Trustee Act, lr^9^ and the rules made there- 
under, to charge certain fees.] 

Stott v. Milne. — Trustees who have properly brought 
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or defended an action relating to the trust have a lien 
on the trust estate for the costs incurred, and a right 
to pay themselves such costs out of income. 

Cradock v. Piper. — If an action or even friendly ; 
proceedings are taken against trustees, and one of: 
them is a solicitor, he may be employed by his co- j 
trustees and make the usual charges against them, 
provided the amount of the costs be not thereby' 
increased. This case was followed in Re Corsellis, 
Lnwton v. Elwes (34 Ch. D. 675), and has been held, 
in an Irish case, to apply to proceedings instituted by 
(not only against) the trustees ; but the rule is not/ 
favoured. 

Clack v. Carlon. — When a solicitor is a trustee, his 

partner can be employed to act as solicitor to the 

trust, and can make the usual charges provided the 

trustee does not share the profits connected with the 

trust business. This also is a rule not at all favoured / 

by the Court. 

Keech v. Sand ford.) a , , ,, i a c 

[bee ante, pp. 44 and 45. 
Fox v. Mackreth. ) 

Townley v. Sherborne. — A trustee who joins with a 

co-trustee in signing receipts is liable if he allows the 

money to remain in the hands of the recipient trustee, 

who misapplies it. 

[Note. — The mere joining in the receipt, which 

is a necessary act, does not render him liable; 

but, as he knows that the money has been 

paid to his co-trustee, it is his duty to see 

that the money is properly applied, and, if 

he fails to do so, he becomes liable for the 

misapplication of the money.] 
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Bricev. Stokes. — (1) Trustees must all join in giving 
receipts, but executors7 having a~~Joint ancT several 
authority," need not, ..except when dealing with real 
estate under the provisions of Part I. of the Land 
Transfer Act, 1897. (2) A cestui que trust's remedy 
for breach of trust is barred by his acquiescence. 

Joy v. Campbell. — (1) Although a trustee cannot as 
a rule delegate his authority to another to do a certain 
act in the trust, the maxim " Delegatus non potest 
delegare " applying, yet he can do so in the regular 
course of business — in those cases in which, were the 
business his own, he would employ an agent to act for 
him. (2) Although, as shown in Brice v. Stokes [supra), 
there is a difference between trustees' and executors' 
receipts, owing to the fact that while the former have 
only a joint authority and must all join, the latter 
have (except as aforesaid) a joint and several authority ; 
and though, consequently, if an executor joins in a 
receipt, he is presumed to have had control over the 
fund, yet he can show that he really never had such 
control, and that it was received solely by his co- 
executor and misapplied without any fault or negligence 
on his part. 

Re Flower. — A purchaser cannot with safety pay 
the purchase-money to one trustee who holds an autho- 
rity from the others to receive it, for this is not a case 
in which a delegation is permitted. He must, to be 
safe, pay to the trustee or trustees personally, or into 
a bank authorized by them, and to their joint account, 
or, under the Trustee Act, 1893, to their solicitor, on 
his producing the deed executed by all the trustees, 
and containing a receipt for the consideration money 



Gibson's aids to equity. 57 

a.s required and authorized by sect. 56 of the Con- 
veyancing Act, 1881. 

Howe v. Lord Dartmouth. — It is the duty of a trustee 
to convert wasting securities, perishable and insecure 
property, and also reversions forming part of the 
residue of personalty given by will upon trust for one 
for life with remainders over, and to invest it in some 
permanent security, unless the will shows an intention 
that the securities may be retained. 

Wilkins v. Hogg. — The facts in this case should be 
carefully got up, as they are very useful in showing 
the means by which a settlor can protect his trustee 
from the negligence and default of his co-trustee, and 
in fact place him in a perfectly safe position ; provided 
he carefully avoids all acts from which the Court could 
infer collusion with the co-trustee. 

Speight v. Gaunt. — A trustee who employs a broker, 
and hands to him money to invest, is not responsible 
to his cestui que trust if the broker embezzles the 
money, provided the trustee acted as he would have 
done had the money been his own ; for this is a case 
in which a delegation is allowed. 



Statutes to note. 

The Settled Land Act, 1882. — By this statute, with 
regard to trustees of a settlement (as defined in the 
Act), it is provided (1 ) that their receipts shall be a 
full discharge; (2) that they are only to be answer- 
able for their own acts, and not for the acts of any 
other persons; (8) that they may reimburse them- 
selves out of the trust property all moneys properly 
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expended; (4) that they are not to be liable for 
following the direction of the tenant for life as to the 
investment of capital money, provided that the in- 
vestment is one which is authorized by the Acts. 
(Note that such trustees can buy land, though other 
trustees have only power to lend on mortgage of land.) 
ATtenant for life, in exercising the powers conferred 
by the Act, is a trustee for others interested in the 
property. 

The Married Women's Property Act, 1882. — A mar- 
ried woman can accept the office of executrix or 
trustee without the concurrence of her husband, and 
her separate estate is liable for any breaches of trust 
or devastavits she may commit, and the husband is 
not responsible unless he acts or intermeddles; and 
an express power of transferring, as a feme sole, any 
real or personal property vested in a married woman 
as trustee or personal representative is conferred on 
her by sect. 1 of the Married Women's Property Act, 
1907. Before this Act a conveyance of trust realty 
had to be made by deed acknowledged {Re Harkness 
and Allsopp's Contract), unless she was a bare trustee 
(Trustee Act, 1893, s. 16), and a conveyance of trust 
leaseholds had to be by the husband (apparently) 
whether she was a bare trustee or not. The Act of 
1907, it should be noticed, is retrospective. 

The Trustee Act, 1888.— Most of this Act is now 
repealed, but sects. 1 and 8 remain. Sect. 1 is the 
definition section. ,gi ect. 8 requires close study. By 

1 virtue of it an action for breach of trust (unless it is 
a fraudulent breach or the trustee still retains the pro- 
perty or has previously converted it to his own use) 
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must be brought within six years, the time running 
as against the tenant for life from the time of the 
breach, and as against those entitled in remainder 
from the time of the interest falling into possession 
(see Somerset v. Poulett). 

The Trustee Acts, 1893 and 1894. — Every section of 
these Acts should be closely observed, especially those 
contained in Parts I. and II. of the Act of 1893. The 
Acts consolidate the Statutory Law relating to trustees, 
and their importance for examination purposes cannot 
be overestimated. 

The Judicial Trustees Act, 1896. — A short statute 
making provision for the appointment, &c. of a 
judicial trustee. Sect. 3 of the Act is of special 
importance, as it applies to all trustees. 

The Public Trustee Act, 1906. — This Act establishes 
an official called the Public Trustee, who is a corpora- 
tion sole with perpetual succession, with the following 
powers : — i 

(1) He may act in the administration of estate? 

of small value, i.e., less than 1,000^. ; 

(2) He may act as a custodian trustee ; 

(3) He may act as an ordinary trustee ; 

(4) He may be appointed a judicial trustee ; 

(5) He may be appointed an administrator of the 

property of a convict under the Forfeiture 5 
Act, 1870. 
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Chap. VII. — Donationes Mortis Causa. 

A donatio mortis causa is a gift made inter vivos, but 
yet in prospect of the death of the donor, and has 
been aptly called a " death-bed disposition." It arises 
when " a person in his last sickness, apprehending his 
dissolution to be near, delivers or causes to be delivered 
to another the possession of some personal chattel to 
be kept in the event of his dying from the existing 
disorder, and not revoking the gift before his death." 

The following points are noteworthy : — 

(a) It is essential to create a valid donatio mortis 

causa that there should be delivery of the 
chattel, or the means of obtaining possession 
of it, to the donee or his agent. 

(b) The gift must be made when fear of death (and 

death only) is upon the donor. 

(c) Only chattels personal can be the subjects of 

donationes mortis causa ; but not only can 
money, jewellery, articles of furniture, and 
other articles capable of complete transfer by 
delivery, be given, but the following are also 
allowed to be the subject of the gift, although 
mere delivery may not be sufficient to vest 
the property in the donee : — 

A promissory note, or bill of exchange, or 
cheque of a third person (whether pay- 
able to bearer or order, and if jto order, 
although not indorsed), bankers' deposit 
notes,~pdlicies of insurance, bonds, mort- 
gage debts, and savings bank books. 
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But it has been held that the following- 
cannot be the subject of this gift : — 

Railway or government stock, title deeds! 
(except when belonging to the donor as 
a security for money), and the donor's 
own cheque. There may, however, be 
a good gift of the money for which the 
cheque is drawn, if the cheque is cashed 
or negotiated during the donor's life. 
The clearest evidence is necessary to support a» 
donatio mortis causa, but there is no absolute rule that! 
the evidence of the donee alone is not sufficient | 
[Duffin v. Duffin). 

Points to note. 

1. The essentials to a donatio mortis causa. 

2. Whether the following gift constitutes a good 
donatio mortis causa or not. A., being in extremis, gave 

B. a promissory note payable to his order, and indorsed 
it thus: " I bequeath, pay the within contents to B. or 
his order at my death." 

3. A., in fear of death, hands over a bank-note to 

C, his (A.'s) agent, to give to B. A. dies before his 
agent has handed over the note to B. Whether B. can 
retain the note against A.'s personal representatives. 
Whether there would have been any difference had C. 
been B.'s agent. 

4. Whether the delivery which is essential to the 
validity of a donatio mortis causa can precede the gift 
[Cain v. Moon). 

5. In what respects a donatio mortis causa differs 
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from a gift -inter vivos and how it resembles such a 

gift. 

6 Whether a donatio mortis causa is subject to either 

legacy or estate duty. By what statute or statutes 

this question is governed. 

7. Whether estate duty in respect of donationes 

mortis causa is paid by the donee, or comes out of 

the residuary estate of the donor. 

[The estate duty must be paid by the executor, 
but, in the absence of a contrary direction in 
the will, he can recover the amount from the 
donee. A dire ctio n to pay "testamentary 
expenses " out of a particular fund will 
include the estate duty on a donatio mortis 
causa.'] 

Cases to note. 

Ward v. Turner. — Delivery is essential to a valid 
donatio mortis causa; but delivery of the means of 
obtaining the thing will suffice. Thus, if a dying 
man gives the key of his wardrobe in which is the 
key of his safe, intending to pass as a donatio mortis 
causa the securities in that safe, the gift is good. The 
delivery may precede the gift, and may be made 
although the deliverer was in health at the time, pro- 
vided the subsequent gift is made by him when in 
fear of dissolution. This is shown by Cain v. Moon. 

Clement v. Cheeseman. — This case shows that A., the 
holder of a cheque drawn by B., and payable to his 
(A.'s) order, can make a good donatio mortis causa of 
the cheque by handing it to C. without indorsement. 

Re Beaumont. — This case shows that there cannot be 
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a good donatio mortis causa of a cheque drawn by the 
donor himself. The judgment is very instructive, and 
should be read. 

Statute to note. 

The Finance Act, 1894, s. 2 (1) (c), which makes 
estate duty payable on a donatio mortis causa. Note 
also that legacy duty is payable on such a gift under 
8 & 9 Vict. c. 76. 



Chap. VIII. — Legacies. 

Remarks. 

The student should find no difficulty in understand- 
ing the contents of this Chapter, and in working out 
the heads given below. 

Points to note. 

1. That an action could not be brought in a court 
of common law to recover a legacy, except after the 
executor had assented to it. 

2. Whether an executor can appropriate specific 
assets to meet a legacy or share of residue. What 
sect. 4 of the Land Transfer Act, 1897, provides on 
this point. 

3. The differences between general, specific, and 
demonstrative legacies. 

4. "A demonstrative legacy is the best kind of 
legacy as far as the legatee is concerned." Prove the 
truth of this statement. 
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5. Whether general pecuniary legacies are all paid 
pari passu, or whether any are entitled to priority. 
(Note Wedmore v. Wedmore. ) 

6. What the rights of the annuitant are in these 
cases : — (a) a testator directs his executors to purchase 
a life annuity for A. ; (b) he directs his executors to 
pay B. an annuity for his life; (c) he charges an 
annuity for C. on his realty, giving his executors 
power, if they desire, to sell the realty to purchase an 
annuity for C. (Note Robbins v. Legge.) 

7. By what rules the Court is governed in deciding 
upon the validity and meaning of (a) purely personal 
legacies; (b) legacies charged on land. 

8. Whether the tendency of the Court is to construe 
legacies as vested or contingent. Whether there is 
any difference when the legacy is charged on land 
and when not so charged. 

9. In what cases legacies carry interest from the 
testator's death. 

[It seems that a demonstrative legacy carries in- 
terest after a year from death, like a general 
legacy, and not, like a specific legacy, from 
the death. (See Mullins v. Smith.)'] 

10. What the rate of interest allowed on legacies is. 

11. What arrears of interest are recoverable in a 
case where the property out of which the legacies are 
payable is reversionary. 

12. When the residue is settled, the tenant for life 
is entitled to interest from the death. How the true 
residue is ascertained for the purpose of calculating 
this interest. (AUhusen v. Whittell.) 

13. If A. gives the residue of his estate to his 
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widow for life, and then to his children, and directs 
that any child advanced shall account for the advance, 
from what period and at what rate interest will be 
paid on the advance. {Re Davy.) 

14. Whether accretions to a legacy belong to the 
legatee or to the estate. In what way the Apportion- 
ment Act, 1870, may bear on the question. 

15. When stock is vested by will in trustees upon 
trust for A. for life, with remainder to B., and a bonus 
is declared on the stock, whether it belongs to A. or 
must be treated as capital for the benefit of B. 
(Sp route v. Bouch); and whether there would be any 
difference if the bonus takes the form of new shares 
being issued to shareholders. {Malum v. Hilchens.) 

16. When a legacy is given through trustees to an 
infant contingently on his attaining twenty-one, 
whether the income pending the attaining of the 
majority can be applied under sect. 43 of the Con- 
veyancing Act, 1881, for the infant's maintenance. 

17. Whether, if a legacy is given to A. subject to 
a condition, he will lose the legacy if he does not 
comply with the condition. On what the answer 
depends. (Note Whiting v. De Rutzen.) 



Cases to note. 

Ashburner v. Macguire. — (1) A legacy of "my 1000^., 
East India Stock " is a specific legacy, and liable to 
ademption by the testator disposing of it in his life- 
time. (2) Legacy of principal and interest secured 
by a bond is also specific, and liable to ademption 

G. F 
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wholly or pro tanto by payment of the amount due or 
part thereof. 

Stapleton v. Cheales. — A legacy given to A., "to be 
paid" or ''payable" when he attains twenty-one, is a 
vested legacy, so that if A. survives the testator, and 
dies under twenty-one, his representatives would get 
the legacy ; but a legacy given to A. , on his attaining 
or if he attains twenty-one, is contingent, and if A. dies 
under twenty-one his representatives have no claim to 
the legacy. 

Hanson v. Graham, — A legacy given to A. "when" 
he attains twenty-one is contingent unless controlled 
by expressions in the will, e.g., by interest being 
directed to be paid in the interval, for in that case it 
would be vested. 

[N.B. — A legacy given for a particular purpose, 
e.g., to apprentice A., is a vested legacy, and 
consequently if A. dies before being ap- 
prenticed his representatives are entitled to 
the legacy.] 

Pawlett v. Pawlett. — If a legacy is given to A. charged 
on land, " payable" or " to be paid " when A. attains 
twenty-one, should A. die under twenty- one the legacy 
will sink for the benefit of the heir or devisee, though 
it is otherwise, as shown above, with regard to legacies 
so given and not charged on the land. But, on the 
other hand, if a legacy is charged on land, and is 
payable at some future time having refereuce to the 
estate itself or the convenience of the owner, and not 
to an event personal to the legatee, then the death of 
the legatee before the time for payment does not cause 
the legacy to sink; e.g., if a legacy is given to A. 



gibson's aids to equity. 67 

charged on land and payable on the death of B., 
the devisee for life of the land, A.'s death in B.'s life- 
time will not cause the legacy to lapse. 



Chap. IX. — Conversion. 

Remarks. 

This doctrine always presents great difficulty to 
students. In its details, there is no doubt, it is a very 
difficult subject to grasp. 

Bearing in mind the statement of the principle 
(taken from the judgment of Sir Thomas Sewell in the 
leading case Fletcher v. Ashburner) with which the 
chapter in Snell commences, conversion may be stated 
to be a doctrine by means of which in Equity land is 
considered as money and money as land. Conversion 
is of two kinds : — 

I. That arising by act of the parties ; 
II. That arising by title paramount independently 
of any direction. 



I. Conversion by act of the Parties. 

It is hardly necessary to add many words with 
regard to this kind of conversion, as it is clearly dealt 
with in the text book. The points which present most 
difficulty to the student seem generally to be with 
regard to the devolution of the property directed to be 
converted when the object of the conversion fails, and 

f 2 
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the direction to convert is contained in a will ; and 
since an intestate's realty descends in a different way 
from that in which his chattels devolve, the matter is 
of great interest and importance. 

The following table is given in the hope that it will 
render the subject somewhat simpler: — 



CoNTERSION 



-Partia l Fail toe of Objects. 



Nature of 
Property directed 
to be converted. 



Money. 



Into what it is 

to be 

converted. 



Land. 



^ 



Land. 



Money. 



To whom the 
Interest undis- 
posed of goes. 



Next r of kin or 
residuary lega- 

Cog&ihv. Stephen?. 



VHeir oV residu- 
ary devisee. 
jickroydv. Smith- 



la what character 
does it pass ? 



As realty, whether the 
money has actually 
been invested in land 
or not ( Curteis v. Wor- 
mald). 



As personalty, whether 

the land has actually 

been sold or not [Re 
Richerson) . 



[Note. — This table on ly applies to c onversion by 
will, and o nly when the failure is partial. When the 
conversion is by deed, then, the objects afterwards 
failing partially, the property reverts to the settlor, 
and so through him, if dead, to his representatives 
in its converted form ; thus, land directed by deed 
to be converted — so much of it as is not required 
goes back to the settlor as personal property, accord- 
ing to the law of Clarke v. Franklin ; and whether the 
conversion is by deed or will, i f, the failure is tota l there 
is no conversion, and the land remains land and the 
money remains money, and descends and devolves as 
if there had been no direction to convert.] 



gibson's aids to equity. 69 

II. Conversion by Title paramount. 

This conversion, which < applies only to land into 
money and not money into land, arises in one of 
three classes of cases only, namely : — 

I. When lands are taken by a railway or other 

company under the compulsory powers of an 
Act of Parliament. In this case, from the 
time of the contract, i.e., not the time the 
notice to treat is served, but directly the 
price is fixed, the lands are deemed per- 
sonalty, so that, if the vendor dies before 
the money has been paid, the money belongs 
to his personal representatives. To this 
general rule, however, the following excep- 
tions exist : — 

(a) When the land taken belongs to a 

person under disability ; 

(b) When the land taken is subject to the 

limitations of a strict settlement ; 
for in these cases there is no conversion, 
but the money, when over 200^., is paid into 
Court, where it remains subject to the rights 
of the parties interested in it to have it 
re-invested, as mentioned in the Lands 
Clauses Act, 1845, as extended by the 
Settled Land Act, 1882, and it is to be con- 
sidered as personal estate in Court, subject 
to a trust to be invested in land, and there- 
fore impressed with the quality of land. 

II. When lands are directed to be sold by the 

Chancery Division, and this even though the 
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person to whom the lands belong is under 
some disability, e.g., infancy. In this case 
the lands are for all purposes, as from the 
date of the order directing the sale {Hyett v. 
Mekin), deemed personal estate, and the 
heir-at-law (or residuary devisee) has no 
equity to have the surplus proceeds re-con- 
verted into land, so that they should pass to 
him {Steed v. Preece); unless (a) the Court 
in its order for sale directs that his rights 
are not to be prejudiced ; or (b) some statute 
{e.g., Lunacy Act, 1890) provides that the 
heir's rights are not to be affected ; or (c) 
the conversion was directed for some par- 
ticular purpose, e.g., to pay the costs of an 
action {Burgess v. Booth, (1908) W. N. p. 83). 
But it is difficult to reconcile Burgess v. Booth 
with Steed v. Preece. 
III. When lands are taken by the Court of Bank- 
ruptcy for payment of debts. 

£n this case the lands are converted by 
" authority paramount," and if the sale of 
the lands takes place before the death of the 
bankrupt there is a conversion out and out, 
so that any surplus there may be after pay- 
ment of debts devolves as personalty ; but if 
the contract for sale takes place after the 
death of the bankrupt, then any surplus 
belongs to the heir to whom the lands de- 
scended, subject to the charge created by 
the bankruptcy laws for payment of the 
deceased's debts {Banks v. Scott). 
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Points to note. 



1. What conversion is. 

2. Whether a conversion would arise in the follow- 
ing case : — A. devises lands to trustees upon trust, if 
they shall think fit, to sell the lands and hand the 
proceeds to B. 

3. Instance a case where apparently the direction 
to convert is optional, but yet impliedly imperative. 

4. From what time a direction to convert takes 
place — (a) in the case of wills, (b) in the case of 
deeds. 

5. A. mortgaged his estate to B. with power of 
sale — the surplus proceeds of sale to be paid to A., his 
executors or administrators. After A.'s death, intestate, 
B. sold the property. Whether the heir-at-law or next 
of kin of A. was entitled to the surplus of the sale 
moneys ( Wright v. Rose). 

6. Whether in the case last stated there would be 
any difference if the sale had taken place before A.'s 
death. 

7. Lands belonging to B. are taken for the purpose 
of forming a railway. From what time the conversion 
arises. 

8. A. leases Whiteacre estate to B. for ten years, 
and gives him in the lease an option to purchase the 
estate at the end of the term for 1,000/. A. subse- 
quently makes his will, and devises all his real estate 
to C, and all his personalty to D. A. dies before B.'s 
term has expired. At the end of the ten years B. 
exercises his power of purchase. To whom, C. or D., 
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(a) the rents of Whiteacre after death of A. until 
option exercised, (b) the 1,000?. paid by B., will go. 

9. Whether in the case last stated there would have 
been any difference if A. had specifically devised 
Whiteacre estate to C. 

10. Whether there would have been any difference, 
and if so why, in the cases respectively stated in 
Heads 8 and 9, supra, if the will had preceded the 
lease to B., and firstly had not been confirmed by 
codicil after the lease ; and secondly, if it had been so 
confirmed. 

[N.B. — The residuary devisee can never take the 
purchase-money, and it is immaterial whether 
the will was made before or after the option 
was given. But a specific devisee can take if 
the will was made or confirmed after the 
option was given, or if lease and will were 
practically contemporaneous. {Re Pyle, Pyle 
v. Pyle. J] 

11. Whether an option to purchase the reversion 
on a lease is within the perpetuity rule. 

12. Whether a husband can claim an estate by the 
curtesy in his wife's money directed to be invested in 
land, or a wife dower out of her husband's money 
directed to be so invested. 

13. Whether money directed to be turned into 
land or land directed to be sold will escheat on the 
death, intestate and without heirs, of the person 
entitled. 

14. What the result is when there is a total failure 
of the trusts for conversion, (a) when directed by will, 
(b) when directed by deed. 
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15. A testator directs lands "to be sold, and the pro- 
ceeds paid to A. and B. equally. A. dies before the 
testator, the lands are sold, and half the proceeds paid 
to B. To whom the other half of the proceeds belongs — ■ 
to the heir (or residuary devisee) or next of kin (or 
residuary legatee) of the testator. Suppose the person 
entitled to A.'s share dies before obtaining possession, 
whether his real or personal representative will take. 
{Re Richerson, Scales v. Heyhoe.) 

16. Lands of an infant are, by order of the Court, 
sold in a partition action. Whether the money will 
belong to the heir or next of kin of the infant in the 
event of the infant's death. 

17. 1,000/. is directed by will to be laid out in the 
purchase of lands to be settled on A. and B. as tenants 
in common. A. dies before the testator. To whom 
A.'s share of the property will belong, and whether 
it will devolve as realty or personalty. 

18. A. by deed conveys lands to trustees upon trust 
to sell and use the proceeds of sale for a particular 
purpose — -the purpose afterwards, and before sale of 
the lands, fails. A. having in the meantime died — ■ 
whether the lands pass to A.'s real or personal repre- 
sentatives, and why. 

19. A. by deed conveys lands to trustees upon trust 
to sell and divide the proceeds between B. and C. At 
the execution of the deed B. was dead. The sale 
takes place, and A. dies before receiving half the 
proceeds of sale. The heir-at-law and next of kin 
of A. both claim the half proceeds. To whom the 
trustees should pay, and whether the half proceeds 
would pass as personalty or as realty. 
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Cases to note. 

Fletcher v. Ashburner. — Where real estate is ordered 
to be sold it becomes in Equity personalty and goes 
\ accordingly, and so vice versa as to personalty directed 
to be turned into land. 

Ackroyd v. Stnithson. — This was a case of partial 
failure of the objects of conversion of realty directed 
by will, and it was held that the heir-at-law of the 
testator was entitled to the property so far as the 
beneficial interest was not disposed of. The testator 
directed his lands to be sold and the proceeds paid to 
A. and B. equally. A. died before the testator, so 
that there was a lapse of his share. It was held that 
the share of the proceeds of sale which would have 
belonged to A. passed to the heir-at-law of the testator, 
as it was originally realty — the heir taking the place 
of the deceased legatee A. Does the heir (or residuary 
devisee) take the property as realty or personalty ? 
From the decision in Re Richerson it would appear 
that when the failure is partial, whether the lands are _ 
sold or not before the heir's death, the heir takes what 
comes to him, under the doctrine of Ackroyd v. 
Smiihson, as perso nalty : so that, he being dead \ 
intestate, his next of kin, and not his heir, will get 
the benefit of the failure equally as if the lands had 
actually been sold in his lifetime. 

Cogan v. Stephens. — A testator directed 30,000/. to 
be laid out in land — the income to be paid to his 
widow for life, with remainder to a charity. The 
remainder at that time was void under the Mortmain 
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Acts, which prevented lands, or anything savouring 
of lands, being given by will for charitable purposes. 
The question before the Court was, "Is the testator's, 
real or personal representative entitled to the pro-! 
perty ?" and the Court decided in favour of the next 
of kin, the object of the conversion having failed and 
the property having originally been personalty. ' 

Curteis v. Wormald (overruling Reynolds v. Godlee). — 
In this case it was laid down that the next of kin take 
money directed by will to be turned into land, which 
comes to them owing to a failure of the objects of 
the conversion, as realty. It makes no difference, 
apparently, whether the money has or has not been 
actually invested in land. 



Cha.p. X.— Re-conversion. 

This is merely the restoring of property, real or 
personal, which has been converted, into its original 
actual quality, and it may arise either by act of the 
parties or by operation of law. 

Thus, if A. directs his lands to be sold, and the 
proceeds paid to 13., the lands are converted into 
money by the direction ; but B. has the right, being 
the absolute owner, to re-convert them and say to the j 
trustee, " Do not sell ; I will take the lands in their 
present state." This is re-conversion by act of the 
parties, and the lands are in the same position as if 
they had never been converted. 

Again, if A. covenants that he will pay to the 
trustees of his marriage settlement 1,000/. to be laid 



76 Gibson's aids to equity. 

out in land to be settled upon himself for life, then on 
his wife for life, remainder to his eldest son in tail, 
by this covenant the money is turned or converted 
into land even before laid out. It happens that A. 
has no children, and that his wife dies in his lifetime 
and before the money has been handed to the trustees, 
and that A. has died without making any statement 
respecting the 1,000/. A.'s heir claims the money, 
alleging that it was converted by the covenant; his 
next of kin claim it, alleging that, although converted, 
it has been re- converted by operation of law ; and the 
contention of the latter prevails, because, firstly, the 
money__was at home in A.'s pocket, and it is A. 
through whom both the heir and next of kin claim ; 
and secondly, A. died without making any declaration 
concerning it. This is a re-conversion by operation of 
law. Had A. paid the money over to the trustees, it 
appears that the heir would have been entitled, since 
the money was not " at home." 



Points to note. 

1. What " re-conversion " is. 

2. 1,000/. is directed to be laid out in lands, to be 
settled on A. and B. as tenants in common. A. wishes 
to take his share in money, and thus re-convert. 
Whether he can do so against the wish of B. 

3. A piece of land is directed to be sold, and pro- 
ceeds divided equally between A. and B. Whether A. 
can re-convert against the wish of B. 

4. 1,000/. is directed to be laid out in lands, to be 
settled on A. for life, with remainder to B. Whether 
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B. can, against the wish of A., prevent the lands 
from being purchased. 

5. Whether (a) infants or (b) lunatics can re-con- 
vert ; and if not, what course is adopted if a case for 
re-conversion by them arises. 

6. How a married woman re-converts. 

7. By what means an intention to re-convert can 
be shown. 

8. What re-conversion by operation of law is. 
What two things are necessary to produce such re- 
conversion. 



Chap. XI. — Election. 

This doctrine has been well denned as " the choosing 
between two rights where there is a clear intention 
that both were not intended to be enjoyed." 

The intention may be express or implied ; by 
means of the peculiar doctrine of implied election, 
which is derived from the civil law, a man is enabled 
to dispose of the property belonging to another person, 
provided (1) he makes that other some donation in! 
lieu of his own property ; (2) the other is willing tol 
give up his own property and take the property given 
to him in lieu thereof. 

From a close examination of the various cases given 
in Snell's Equity, the student will find that to raise a 
case of election there must be an attempt by a person 
to dispose of property not his own either erroneously 
or purposely, and a gift by such person of some of his 
own property to the other whose property he has thus 
given away. A simple case will readily illustrate the 
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doctrine. Sempronius gives by will 1 ,000/. to Titius, 
and to Marcus he gives a house belonging to Titius 
value 500/. At law Titius is entitled to the legacy 
and also to keep his own house, but in Equity he has 
no such rights — he cannot blow, as it is said, " hot 
and cold" — he cannot approbate the will as to the 
legacy in his own favour and reprobate the will as to 
the devise of his own house : he must make his election. 
What will he do ? Will he conform to the testator's 
manifest intention, and allow the whole will to take 
effect by giving up his house to Marcus and taking 
the 1,000/. legacy — in other words, is he agreeable to 
take under the will of Sempronius? If he is, there is no 
difficulty, and Sempronius has been enabled to make a 
valid conveyance of a house which never belonged to 
him, and Titius must execute the necessary convey- 
ance to perfect Marcus' title at law. Or does Titius 
wish to keep his own house ? If he does, the Court 
has no power to prevent his doing so, and the gift to 
Marcus will not take effect. What happens then ? 
Does Titius lose the whole legacy of 1,000/. by thus 
electing against the will ? No ; so much only of the 
legacy will be sequestered by the Court as will com- 
pensate Marcus for the loss of the house, i.e., in the 
case supposed, 500/. ; and thus by Equity's decree 
Titius retains his own house and receives 500/., and 
Marcus obtains a legacy of 500/. From this the 
student will see that where a person elects against an 
instrument he does not forfeit all the gifts made to him, 
but only so much as will recompense the disappointed 
donee. Election thus involves compensation, and not 
absolute forfeiture. 
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Cases for election almost invariably arise under 
wills, but they may with us also arise under deeds — 
although under the civil law it was otherwise. 

Before the donee can be compelled to elect, full dis- 
covery of all facts must be given ; and if an election 
is made under a mistake, the election is not binding. 

The testator's intention that the donee should elect 
must appear on the will itself by plain demonstration 
or necessary implication, as it cannot be proved by 
extrinsic evidence. 

Where a person who had a right of election dies 
intestate without having exercised the right, each of 
his or her next of kin has a separate right of election. 
(Fi/tche v. Fytche.) 

Points to note. 

1. In what circumstances election arises in equity. 
What the foundation of the doctrine is. Whence 
derived. 

2. How our equitable doctrine differs from the civil 
doctrine of election. 

3. A. by will gives B/s property, value 100/., to C, 
and to B. he gives a legacy of 200/. : what two courses 
are open to B. 

4. Supposing that B. wishes to keep his own pro- 
perty, whether the whole of the legacy is forfeited or 
only so much as will compensate C. 

5. Whether A.'s children will be compelled to elect 
in the following cases :— Case (1) : A., having a power 
of appointment in favour of his children over certain 
funds which, in default of appointment, are to go to 
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the children, gives by his will a part of the funds to 
his children and the rest to a stranger, and gives no 
property of his own to his children. In case (2) the 
facts are exactly the same, excepting that the father 
does give the children some property of his own. 

6. Whether B. or C. will be compelled to elect 
under the following circumstances : A., having a power 
of appointment over property in favour of B. (in 
default of appointment the property belongs to C), 
exercises the power in favour of D., a stranger, and 
gives a legacy to both B. and C. 

7. Whether the doctrine of election applies to a 
case in which the testator makes two separate gifts of 
his own property to the same person, the one being 
beneficial, the other burdensome. 

8. A. makes an appointment to an object of the 
power, but in such a way that it is void under the 
perpetuity rule. He also gives property of his own 
to the person entitled in default of appointment. 
Whether the latter would have to elect. ( Whitworth 
V. Wright.) 

9. Illustrate by reference to White v. White that a 
charge on lands not valid in se may become valid by 
the doctrine of election. 

10. A testator gives property to a married woman 
without power of anticipation, and gives to another 
person property belonging to the married woman. 
Whether she is bound to elect (a) if she is married at 
the time when the election has to be made ; (b) if she 
is then a widow. (Haynes v. Foster.) 

11. Where English lands are given to the heir, and 
by the same will foreign lands are devised from the 
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heir, the will being validly executed to pass the English 
lands, but invalid as to the foreign lands, what the 
position of the heir is. 

12. Why at the present time a case for a widow's 
election in Equity with regard to her dower rarely 
arises. 

13. State the rule, and illustrate it, with regard to 
election in connection with derivative interests. 

14. Whether the Court will admit parol evidence to 
establish a case of election. 

15. How a married woman elects. 

16. What course is adopted when a case for election 
by infants or lunatics arises. 

[N.B. — -In the case of Rushoutx. Rushout (6 Brown's I 
Pari. Cas. 99) an infant was allowed to make 1 
election at the age of eighteen, instead of 
letting the matter wait until the infant 
arrived at majority, the Court being con- 
vinced that there was no question as to 
which way the election would be.] 

17. A person makes an election, and it turns out 
afterwards that at the time he was labouring under a 
mistake of the value of the property in respect of 
which the election was made. Whether he is bound 
by his election. 

18. In order to enable a person to make a proper 
election, what right he has. 



Gases to note. 

Streatfield v. Streatfield- Noys v. Mordaunt. — The 
two leading cases on election. In the latter case, 
g. g 
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A., having two daughters, B. and C, devised fee 
simple lands to B., and lands which were settled upon 
him in tail to C. At Law, B. is entitled to the fee 
simple under the devise and to a share of the fee tail, 
since an estate tail cannot be devised, and the land at 
Law passes to the two daughters as co-heiresses ; but 
in Equity, if B. wishes to share the fee tail estate, she 
cannot keep the whole fee simple estate ; for the 
testator having disposed of the whole of his estate 
among his children, what he gave them was upon the 
implied condition that they should release to each other. 

Gretton v. Haward. — Mr. Swanston's note to this 
case is very important, as showing that, taking all 
\the former authorities together, the result of electing 
against an instrument is to cause, not forfeiture of all 
benefits derived under it by the refractory donee, but 
only sufficient to compensate the person who is pre- 
judiced by the fractiousness of the donee. It is 
observable that the leading case, Streatfield v. Streat- 
field, is a direct authority in favour of the compensation 
rule. 

The student desirous of more information than he 
can obtain from the Chapter on Election in Snell, is 
recommended to read the notes to the leading cases, 
Noys v. Mordaunt and Streatfield v. Streatfield ; and 
also to peruse the judgments in Cooper v. Cooper, Dillon 
v. Parker, and Re Vardon's Trusts. 
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Chap. XII. — Performance. 

The doctrine of performance being limited to two 
classes of cases, and being extremely well and simply 
explained in Snell, the student will find but little 
difficulty in understanding it. Shortly put, it is 
this :- — ■ 

I. If A. has covenanted to purchase lands and 

settle them on B., and he does purchase 
lands of a nature suitable to answer the 
terms of his covenant, but he dies without 
settling them, and the lands so purchased 
descend under A.'s intestacy to B. as his 
heir, the latter must take the lands as a per- 
formance of the covenant wholly or pro tanto 
according to the value of the land, and he 
cannot proceed against the personal property 
of the deceased for a further performance of 
the covenant, except for any deficiency after 
giving credit for the land descending to him. 
In thus decreeing that the covenant is per- 
formed, the Court acts on the maxim that 
" Equity imputes an intention to fulfil an 
obligation," the Court considering that A. 
purchased the lands with the intention of 
fulfilling the obligation imposed on him by 
the covenant. 

II. If A. has covenanted to leave or to pay at his 

death a sum of money to B., and he dies 
intestate, and B. under the intestacy receives 
a sum of money, B. must take such sum as a 
performance or part performance according 
g2 
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to the amount received, on the principle that 
the Court considei's that A. by dying intes- 
tate, and knowing that B. would take a 
share of his estate, must have intended in 
this way to fulfil his covenant. A. has, in 
fact, left or paid at his death the sum, or part 
of it, as covenanted. 
The student must not confound performance with 
satisfaction. The doctrines are quite distinct, for in 
satisfaction one thing is substituted for another — e.g., a 
legacy for a debt, a portion for a legacy ; but in per- 
formance there is a covenant to do one thing only, 
and this identical thing is done, although not exactly in 
.the way in which it was agreed to be done. 

Points to note. 

1. What performance is, and on what maxim it is 
based, and the two classes of cases in which it arises. 

S. The facts in Lechmere v. Carlisle, and the four 
points to be deduced from the judgment in this case. 
How extended by Sowden v. Sowden. 

3. A. covenants that he will buy lands and settle 
them on B., his son. He buys lands, and then sells 
them to a purchaser who had notice of the covenant. 
A. dies. Whether B. can follow the lands in the 
hands of the purchaser. 

4. Whether in the case last stated there would be 
any difference if the covenant had been to buy and 
settle a certain specified estate, or to settle a specified 
estate already acquired. 

5. A., on her marriage with B., covenants to settle 



GIBSON'S AIDS TO EQUITY. 85 

after-acquired property. She acquires such property, 
and, instead of settling it, transfers it to C. Whether 
C. takes free from or subject to the covenant, and on 
what the answer depends. 

6. Whether a covenant by husband and wife to 
settle the wife's after-acquired property is binding 
only during coverture or even after coverture has 
ceased. 

7. What the rights of a widow are when her 
husband has agreed to give her 5,000/. by his will, 
and he dies intestate, and her share under his intestacy 
amounts to 10,000/. What would have been her 
position if her share had only been 3,000/. 

8. A. covenants that he will, within two years 
after marriage, pay to his wife's trustees 1,000/. A. 
dies three years after the covenant intestate, without 
having paid the money. His widow's share, under 
the intestacy, is 500/. Whether this 500/. must be 
received by the widow in part performance of the 
covenant or not, and why. 

Cases to note. 

Wilcocks v. Wilcocks (2 Vern. 558). — A. covenanted, 
on his marriage, to purchase lands of 200/. a year, and 
settle them for the jointure of his wife and to the first 
and other sons of his marriage in tail. He purchased 
lands of that value but made no settlement, and on 
his death the lands descended to his eldest son. The 
son's suit for specific performance of the covenant was 
refused by the Court, it being held that the covenant 
had been performed. 
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Lechmere v. Carlisle. — The student should endeavour 
^to master the facts and judgment in this case, as they 
| so fully illustrate the doctrine of performance. 

Blandy v. Widmore. — A., on his marriage with B., 
covenanted to leave her 620^. He died intestate, and, 
B.'s share under his intestacy being more than 620^., 
it was held that he had wholly performed his covenant, 
so that B. could not insist on having first the 620^. and 
then her share of what was left. 

Oliver v. Brickland controls Blandy v. Widmore, by 
showing that if a covenant gives rise to a debt in the 
covenantor's lifetime, the covenant is not performed 
by the covenantee receiving a share of the covenantor's 
estate under his intestacy. (See Point to note, No. 8, 
supra.) 



Chap. XIII. — Satisfaction. 

This doctrine, resembling in this point election and 
performance, rests on intention, and has been well 
defined as " the making of a donation with the inten- 
tion, express or implied, that it shall be taken as an 
extinguishment of some claim which the donee has on 
the donor." It rests on the maxim that " Equity 
imputes an intention to fulfil an obligation," and from 
the definition it will be seen that satisfaction may be 
express — e.g., where a testator gives a legacy to his 
creditor and states in his will that he is to take it in 
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lieu of his debt" — or implied. Implied satisfaction ' 
arises in four cases — 

I. In cases of legacies to creditors : here the Court 
presumes, on the principle that " a man must 
be just before he is generous," and debitor non 
prcemmitur </onnre, that the legacy was given 
in lieu of the debt owing by the testator. 
The leaning of the Court, however, is against I 
satisfaction in this case, and it is only when the \ 
legacy is — i.e., must be — as much as or more 
than the debt, and is in all other respects equallyX 
benefici al^ and the debt was existing at the ' 
\ ,date of the will, and there is no direction in 
lithe will to pay debts ^ legacies, that the 
' doctrine of satisfaction arises. In other cases, 
the creditor and legatee is entitled to be paid 
both his debt and legacy. 
II. In cases of two legacies of the same amount 
being given to the same person by the same 
person and by the same instrument, or of two 
legacies of the same amount being given to 
the same person by different instruments and 
the same motive being expressed for each. 

Here satisfaction arises unless the legatee 
can show by evidence that he was intended 
to have both gifts. 
III. In cases where a parent, or person who has 
placed himself in the position of a parent,, 
gives his child a legacy, and afterwards, in, 
his lifetime makes some settlement upon or 
advance to his child. 

In this case the Court leans strongly in 
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favour of decreeing satisfaction, and on this 
ground, viz., that a legacy given to a child, 
or quasi-child, is supposed to be given by the 
parent, or quasi-parent, in discharge of the 
man's moral duty to provide for the child, 
and is thus considered a portion. And, con- 
sequently, if the parent, or quasi-parent, sub- 
sequently fulfils his duty to the child, or quasi- 
jchild, in his lifetime by providing a portion for 



1 



him or her, the Court considers that this subse- 
quent advance, even though in the personal 
interests of the child it may be less beneficial, 
is intended to be taken as a satisfaction of 
the legacy, either wholly, when the subse- 
quent advance is as much as or more than the 
legacy, or pro tan to, when it is less ; and in 
these cases the child or quasi-child has no 
option, but is bound to take the second gift 
in lieu of the first, .unless prepared with 
evidence to show a contrary intention on the 
part of his or her parent or quasi-parent. 

To illustrate by a simple case : A father 
gives by his will a legacy of 1,000/. to his 
daughter Elizabeth ; subsequently, on Eliza- 
beth's marriage, he settles upon her 500/. ; 
on the father's death, without any revocation 
or alteration of the bequest, Elizabeth can 
only claim as legatee 500/. of the 1,000/. 
given her, the Court holding that the 500/. 
settled must be taken as satisfaction pm tanto 
of the legacy. Had the settlement been of 
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1,000/., the whole legacy would have been 
satisfied. 

Had the filial or quasi-filial relationship 
not existed in the case supposed, Elizabeth 
would have been entitled to both legacy and 
settlement money. 

This species of satisfaction is also knowni 
as the doctrine of ademption. \ 

IV. In cases where a parent, or quasi-parent, agrees 
to provide a portion for his child, or quasi-J 
child, on his or her marriage, and subse-l 
quently by his will gives such child a legacy,: 
the Court decrees that the legacy must bet 
taken as satisfaction of the portion wholly or 
pro tunlo, as the case may be. But greater 
difficulty arises in this class of satisfaction 
than in the last-stated class, and for reasons 
which will be more easily explained by means 
of an example. 

A., on the marriage of his daughter, B., 
gives her a bond for 1,000/., payable by his 
executors within six months after his death. 
A. subsequently makes bis will, and gives 
his daughter a legacy of 2,000/. A. dies. 
The daughter would at first sight appear to 
be entitled to have the 1,000/. paid to her, 
and also to have the legacy of 2,000/. ; but 
not so, since in Equity the legacy is pre- 
sumed to have been given in satisfaction of 
the bond, and the Court will not allow B. to 
take the benefit of both bond and legacy. 
Had the will come first in this case, and the 
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bond afterwards, then B. would have been 
compelled to take the portion secured by the 
bond in part satisfaction of the legacy ; but 
as the bond in the case supposed precedes 
the will, and as under it B. is in the position 
of a creditor, or quasi-purchaser, she cannot 
be compelled to take the legacy in lieu of 

r the portion secured by the bond ; and, 
although she is not allowed to take both 

I gifts, she is entitled to elect between the two. 
In this case, if A.'s estate is solvent, the 
legacy being greater than the portion, she 
would take it ; but if there is a chance of 
insolvency, she might elect to take the por- 

! tion secured by the bond, as she would then 
be paid before any of the legatees. 

Had any part of the bond debt been pay- 
able in the testator's lifetime, the Court 
might not raise a case of satisfaction against 
the daughter, nor would parol evidence in 
such a case be admitted to show that satis- 
faction was intended. Nor, of course, would 
satisfaction arise if the money was paid over 
on the marriage. 

There is a much stronger presumption in 
favour of satisfaction of legacies by portions 
than of portions by legacies. 

Points to note. 

1. How satisfaction differs from performance. 

2. Into what classes of cases the doctrine of satis- 
faction is divided. 
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3. Why the Court adopts the doctrine of satisfaction 
of debts by legacies. 

4. State whether satisfaction arises in the following- 
cases : — 

Case A. — A., being indebted to B. in 100/., makes 
his will, giving B. 100/. simply. Case B. — A., owing 
B. 100/., makes his will, giving B. 500/., payable six 
months after his (A.'s) death. Case C. — A., owing B. 
100/., makes his will, giving B. 50/. simply. Case 
D. — A., owing B. 100/., makes his will, giving B. 
500/., and directing all his debts and legacies to be 
paid. Case E. — The same as Case D., except that the 
direction is to pay debts only. Case F. — A., owing B. 
100/., makes his will, giving B. a portion of the 
residue of his estate, which turns out to be worth 
1,000/. 

5. When a legacy is satisfied by a subsequent 
legacy to the same person, and when no such satis- 
faction arises. 

6. Whether satisfaction arises in the following 
cases : — 

(a) A. by will gives B. a legacy of 1,000/., and by 
codicil gives him another legacy of 1,000/. (b) The 
same facts, except that the gift is stated, in both will 
and codicil, to be for one particular object, (c) A.'s 
will contains two legacies to B. of the same amount, 
(d) A.'s will contains two legacies in favour of B., 
one for 500/. and the other for 1,000/. 

7. Whether parol evidence is admissible to show 
either that a subsequent legacy was, or that it was 
not, intended as a satisfaction of a previous one. 

8. A. by will gives to B., his illegitimate child, 
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],000l. ; on B.'s marriage A. gives him 1,000/. 
Whether B. can on A.'s death claim the legacy. 

9. Whether, in the case stated, the result would 
have been the same had B. been the legitimate child 
of A. 

10. On what principle the satisfaction of portions 
by legacies and legacies by portions is based. 

11. Whether the doctrine of satisfaction of legacies 
by portions applies between strangers. 

12. How the doctrine would be applied in the case 
of a legacy to a mixed class of children and strangers 
and a subsequent advance to the children. 

[Suppose, e.g., that the testator directs the residue 
of his estate to be divided equally between 
A., B. and C, A. and B. being children, and 
C. being a nephew to whom the testator does 
not stand in loco parentis. Here, if A. 
receives an advance, it is not brought into 
account for the benefit of C. C. takes simply 
a third of what the testator actually leaves. 
But in dividing the remaining two-thirds 
between A. and B., the 1,000/. advanced to 
A. must be taken into account. [Re Heather, 
Pumfrey v. Fryer.)~\ 

13. What is meant by being in loco parentis. Illus- 
trate by reference to the facts in Powys v. Mansfield. 

14. What the facts in Thynne v. Glengall were, and 
what rule with regard to satisfaction of a portion by a 
legacy is deducible from the decision. 

15. Why greater difficulty arises in decreeing satis- 
faction when the settlement precedes the will than 
when the will precedes the settlement. 
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16. A father bequeathed his residuary estate (which 
comprised his business as bookseller) equally between 
his two sons and his three daughters, and subsequently 
assigned his business to his two sons. Whether the 
bequest was satisfied. 

17. A father gave a bond to his son in 10,000/., 
payable on 1st March, 1908. On 1st February, 1908, 
he took the son into partnership with him. Whether 
this satisfied the bond. 

18. A. has a special power of appointment among 
his children, and by his will appoints the whole fund 
to his children equally ; and afterwards, by deed, 
appoints a portion of the fund to one of his children 
exclusively. What the result is. [Ingram v. Papillon.) 

19. What great rule with regard to satisfaction was 
established by Pym v. Lockyer. 

20. A father (or husband) owes his daughter (or 
wife) a debt of 100/. By his will he gives her a 50/. 
legacy. Whether the legacy satisfies the debt pro 
tan to. 

21. A father owing, as an actual debtor, 1,000/. to 
his daughter, on her marriage gave her 1,000/. 
Whether the debt is satisfied by the marriage gift. 

22. A father, to whom a debt is owing from his son, 
forgives him the debt in his lifetime. On the father's 
death intestate, whether the debt forgiven must be 
brought into hotchpot. 

23. Illustrate the true rule as to the admissibility 
or non-admissibility of parol evidence in connection 
with the doctrine of satisfaction of gifts between 
parents and children and quasi-parents and quasi- 
children by reference to the case of Kirk v. Eddowes. 
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Cases to note. 

Sir John Talbot v. The Earl of Shrewsbury . — If a 
debtor, without taking notice of the debt, bequeath 
a sum as great as, or greater than, the debt to his 
creditor, this is (generally) a satisfaction. Otherwise, 
if it were given on a contingency or were less than the 
debt. There are, however, many exceptions. 

Chancey's case. — The presumption that a debt is 
intended to be satisfied by a legacy, is rebutted by 
the fact that the testator has directed all his debts and 
legacies to be paid. 

Bradshaw v. Huish extends the principle of Chancers 
case by deciding that a direction in the will that the 
debts be paid without any reference at all to the 
legacies has the effect of rebutting the doctrine of 
satisfaction of a debt by a legacy. 

Hooley v. Hatton. — (1) A larger legacy given by a 
codicil is not a repetition of a smaller sum given by 
the will, and the legatee takes both gifts. (2) A legacy 
of the same amount, given twice for the same cause, 
and in the same instrument, and in the same words, or 
nearly the same words, is substitutional, and not 
cumulative. (3) Two legacies of equal, greater, or 
less amount, given in different instruments, are 
cumulative, and the legatee takes both. 

Ex parte Bye, Ex parte Dubost. — (1) Where a parent 
gives a legacy to his child, he is understood to give a 
portion : and if subseque ntly h e advances the child a 
portion on his or her marriage, the Court presumes 
that he intended it to operate as a satisfaction of the 
legacy, wholly or pro tanto. (2) The same rule applies 
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where the donor has placed himself in loco parentis 
towards the donee. (3) The rule does not apply when 
the gifts are to strangers, unless it can be showrf'that 
trle^u^sequenT advance was~made~for the very purpose 
of satisfying the legacy, e.g., if both gifts were for the 
same purpose. 

Thynne v. Glengall. — A very useful case, showing 
that when a parent, on the marriage of a child, gives 
a portion payable at his death, and then by his will, 
subsequently made, gives the same child a legacy, the i 
Court cannot decree the second gift to be in satisfaction j 
of the first against the will of the child : in other words, * 
that in such a case, while the child cannot take both I 
portion and legacy, he or she can elect between the\ 
two gifts. j 



Chap. XIV. — Administration of Assets. 
Chap. XV. — Marshalling of Assets. 

These Chapters treat of very important and difficult 
subjects. 

The Court of Chancery from very early times 
entertained, and the Chancery Division now enter- 
tains, jurisdiction to administer and wind up the 
estates of deceased persons. 

The Equity jurisdiction was assumed for several 
purposes, and, inter alia, (1) to prevent the estate from 
being wasted by the executor or administrator ; (2) to 
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have the assets marshalled for the benefit of creditors 
and beneficiaries ; and (3) generally to have the estate 
wound up for the benefit of all persons interested as 
speedily, economically, and satisfactorily as possible. 

The jurisdiction of the Court in these matters can 
be called into operation by the executors or adminis- 
trators, the creditors, the legatees, or the persons 
interested in the residuary real or personal estate ; 
and at the present time by the very simple process of 
an originating summons in Chancery Chambers, with- 
out any writ being issued or petition lodged. (Order 
LV. of the Judicature Rules.) 

After noticing the meaning of the term assets, and 
the true distinction between legal and equitable assets, 
the student must observe the order in which the debts 
are paid, as given in Snell. It should, however, be 
borne in mind that since the Administration of Estates 
Act, 1869, Heads Nos. 5 and 6 in Snell (the former 
relating to specialty creditors and the latter to simple 
contract creditors) are run together with regard to 
legal assets, as indeed they always were with regard 
to equitable assets. Sect. 10 of the Judicature Act, 
1875, should also be carefully noticed; it provides 
that in the administration of an insolvent estate 
the Court shall observe the bankruptcy rules as to 
the respective rights of secured and unsecured credi- 
tors, and as to debts and liabilities provable, and as to 
the valuation of annuities and future and contingent 
liabilities. Numerous decisions of a conflicting nature 
as to the effect of this section have been given ; and it 
was at one time thought that the main effect of this 
section was to make secured creditors — i.e., those hold- 
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ing some security or lien on the estate — -deal with their 
security as in bankruptcy, namely, rest on it and com- 
pel the trustee to redeem, or realize it and prove for 
any deficiency, or value it and prove for the balance. 
The old Equity rule allowed a secured creditor to 
prove against the estate and keep the security. 
However, it now seems from the decision of the 
Court of Appeal in Re Whitaker that the true effect 
of the section is to make all creditors rank pari passu, 
except those who have a special statutory preference, 
so that Nos. 3, 4, 5. 6 and 7 in Snell will all be 
payable equally when the estate is insolvent and is 
being administered by the Chancery Division. At 
any rate, voluntary bonds stand on the same footing 
as bonds given for value, as this point was actually 
decided in Re Whitaker. The provisions of the Pre- 
ferential Payments Act, 1888, giving a certain priority 
to wages and rates and taxes, apply equally in Chancery 
as in bankruptcy (Re Hey wood ) ; and so does sect. 3 
of the Married Women's Property Act, 1882, which 
makes a married woman a deferred creditor in respect 
of a loan to her husband for the purposes of his trade 
or business. (Re Leng.) 

It should be here noticed that under sect. 125 of 
the Bankruptcy Act, 1883, proceedings taken in the 
Chancery Division to wind up the estate of a deceased 
person may be transferred to the Bankruptcy Court. 
Further, under the same section, when proceedings to 
wind up the insolvent estate of a deceased person are 
not pending in the Chancery Division, they may be 
commenced in the Bankruptcy Court by a creditor who 

g. h 
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believes the estate to be insolvent. In such event the 
Bankruptcy rules will, of course, prevail. 

In explaining the order (which is in no way altered 
by the provisions of Part I. of the Land Transfer Act, 
1897, whereby the real estate (excluding legal estates 
in copyholds and customary freeholds) of a deceased 
person is made to vest temporarily and for administra- 
tion purposes in the personal representatives) in which 
the assets of a deceased person are applied in payment 
of his debts, an example will be useful : — ■ 

A. being seised and possessed of both real and per- 
sonal property and having a general power of appoint- 
ment by will over some other property, makes his will in 
the following form :^He gives his estate Greenacre to 
B. (this is a specific devise) ; his black horse " Dobbin " 
to C. (this is a specific legacy) ; his estate Whiteacre to 
D. upon trust to sell and pay his debts out of the pro- 
ceeds ; his estate Blackacre to E. beneficially, but 
charged with his debts; 1,000/. to F. (this is a general 
legacy) ; 1,000/. to O. payable out of his 5,000/. stock 
in the Gr. W. R. Co. (this is a demonstrative legacy) ; 
and all his residuary real and personal estate to Gr. and 
H. as tenants in common ; and he exercises his power 
of appointment in favour of J. : K. is the testator's 
heir-at-law, and K. and M. are his next of kin. H. 
happens to die before the testator, but all the other 
beneficiaries survive him. There are many debts due 
from the deceased, and for the purpose of paying them 
the different funds of the testator must be resorted to 
in the following order : — 

(a) The residuary personal estate given to G. and H. 
H. having died before the testator, his share 
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of the residuary personal estate would lapse 
to K. and M., the next of kin. If this 
residue was insufficient to pay all the debts, 
the next property liable would be, — 

(b) Whiteacre, devised to D. for payment of debts. If 

there were debts still unpaid, the next pro- 
perty liable would be, — 

(c) The share of the residuary realty which has 

descended to K., the heir-at-law, owing to the 
death of H. in the testator's lifetime. [It is 
stated in Snell that where realty descends to 
the heir by reason of a lapse it is for the 
purpose of payment of debts to be treated as 
realty devised; but there seems to be no 
reason or sufficient authority for this dis- 
tinction.] 

(d) Blackacre estate, devised to E. as a beneficiary •, but 

charged with debts. [It was held in Re Bate, \ 
Bate v. Bate, that lands charged with debts 
were not available until after general legacies, 
but this case was not in accordance with the 
established rules in Equity, and was not 
followed in Re Stokes, Parsons v. Mitterr and 
in more recent Q,s,&Q ^iM£~BulLa.'nA.Re Mxibjeth) 
it ha s been j statp.H fb»-t K« Rate ^.rm nt. be* 
regardedas _law.j Next would come, — 

(e) The Legacy of 1 , £ given to F., and also the legacy 

of 1,000/. given to 0. if the testator had parted 
with the Great Western stock in his lifetime, and 
so the legacy originally demonstrative had 
become general. ( Vide note to (d), supra.) 
Next would be resorted to, — 
h2 
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(f) "Dobbin" given to C, Greenacre given to B., and 

1,000/. given to 0. (if the Great Western 
stock had not been parted with) ; and the 
residuary real estate in the hands of Gr. 
Lastly would come, — 

(g) The property expressly (see hereon Williams v. 

Williams) appointed to J. under the exercise 
of the power of appointment in his favour. 

In order that the properties may be resorted to in 
the above order, it is often necessary for the Court to 
marshal the assets. To illustrate this doctrine, and 
adhering to the examples above, let it be supposed 
that the creditors, who have, of course, a right to be 
paid out of any of the property of the deceased debtor, 
happen to have resorted to the property appointed to 
J., he at Law would have no remedy ; but in Equity ^ 
as The property given to him ought not to be resorted 
to until after all the other assets have been exhausted, 
the assets are marshalled in favour of J., that is, J. 
can compel any of the other beneficiaries to refund the 
amount paid to the creditors out of the property 
appointed to him. Suppose, again, that J. resorted to 
Blackacre estate for repayment — E. -would have the 
right to make those above him in the list, namely, the 
persons mentioned in (a), (b) and (c), recoup him the 
amount ; but he would have no right to resort to those 
below him on the list, namely, those mentioned in 
(e), (f) and (g) — the result of Equity's marshalling 
between the beneficiaries under a will being to make 
the debts ultimately fall on the funds primarily liable. 

This marshalling of assets between the various 
beneficiaries is the most usual case of " marshalling " 
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at the present day. The doctrine used to be corilmonly 
and frequently applied between creditors, but there is J 
now no necessity for this class of marshalling, owing ' 
to all_creditors, whether specialty or simple contract, j 
without Equity's assistance, having the same rights 
and being paid equally by virtue of statutory enact- 
ments (AlTminTstration of Estates Acts, 1833 and 
"1869). 

That Equity would not formerly marshal assets in 
favour of charities has been fully explained ante, 
p. '29. 

Closely allied with marshalling of assets, yet distinct 
from it, is " marshalling of securities." This arises 
not necessarily in connection with the estates of 
deceased persons ; but in all cases when A. has a 
security on two properties, e.g., Blackacre and White- 
acre estates, belonging to the same man, and B. has a 
security on one only of those properties, e.g., on 
Blackacre estate, Equity will compel A. to resort to 
that estate on which B. has no security, that is, to 
Whiteacre estate, so as to leave Blackacre for the 
benefit of B., unless by adopting this plan the rights 
of A. or of some third person would be unfairly pre- 
judiced. 

The student will see that the marshalling of assets 
differs from the marshalling of securities in that in 
the former the creditor holds no security as he does in 
the latter. 
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The Right of Retainer. 

The following are some of the leading points on this 
important subject: — 

(a) The right of retainer is a redress afforded to an 

executor or administrator by " mere opera- 
tion of law," to prevent the injustice which 
would otherwise ensue to him — a man not 
being able to sue himself. 

(b) The right applies to equitable as well as legal 

debts, t hough the right can only be exercised 
out of legal assets, that is, assets which at 
^jrmnon_law vested, in Jhe .executor or ad- 
ministrator "as such," i.e., simply by virtue 
^oTTiis appointment and without any devise 
or bequest to him. It has been held not to 
apply to realty, although that is now vested 
in the personal representative by virtue of 
the Land Transfer Act, 1897, Part I. (Re 
Williams, Holder v. Williams.) 

(c) JThe right cannot be exercised by one executor 

to the prejudice of another ; e.g., if A. and 
B. are both creditors and executors of C, 
and money comes to the hands of A., he must 
share the money with B. 

(d) The right exists over assets paid into Court in 

an administration action. (Richmond v. 
White.) 



(e) 



If, however, the estate is administered in bank- 
ruptcy, there is no retainer out of assets got 
in by the official receiver (Jones v. 
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though the executor may retain out of any 
assets he has got in before the order for 
administration in bankruptcy is made (Re 
Rhoades) ; but the Chancery Court will not, 
under the power conferred upon it by 
sect. 125 of the Bankruptcy Act, 1883, 
transfer an estate from Chancery into bank- 
ruptcy merely to prevent an executor from 
exercising his right of retainer. (Re Briggs.) 

(f) The right has not been affected by sect. 10 of 

the Judicature Act, 1875, which enacts that 
in administering the assets of a deceased 
insolvent's estate the rules in bankruptcy 
as to the rights of secured and unsecured 
creditors are to prevail (see Lee v. Nuttall, 
the decision in which is apparently 
unaffected by Re Whitaker ; and see Re 
Ambler, Wooclhead v. Ambler) ; nor by 
the Administration of Estates Act, 1869, 
which deprived specialty creditors of their 
priority over simple contract creditors in the 
administration of the assets of deceased 
persons. (See Re Steivart, Crowder v. Stewart, 
and Re Briggs.) 

(g) The right of retainer is allowed to (i) executors ; 

(ii) administrators, except those to whom 
administration has been granted as creditors 
in such a way that, by the terms of the 
administration bond, they are prevented from 
retaining (In the goods of Brackenbury ; Davies 
v. Parry) ; (iii) executors' executors if the™ 
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represent the original testator, but not other- 
wise [Norton v. Compton) • (iv) administrators 
{durante minor e cetate ; (v) administrators 
[durante absentia or dementia (in these three 
j last cases (iii, iv, v) the retainer applies 
| not only to the debts of the person admin- 
iistering, but also to those of the deceased 
J executor, infant, or lunatic, and therefore 
I the cases afford illustrations of double rights 
'of retainer) ; (vi) partner-executor in respect 
of a debt due to the partnership ; and 
(vii) a wife administering her husband's 
estate is entitled to retain a debt, even 
'one which, if the estate was being adminis- 
tered in bankruptcy, she could not, owing 
to sect. 3 of the M. W. P. Act, 1882, 
jprove for until all creditors for value had 
been paid in full, and even if the estate is 
peing administered in Chancery. (Re Ambler, 
Woodkead v. Ambler.) 
(h) The right only applies as against creditors of 
equal degree, so that an executor could not 
retain his own debt before paying a debt 
due to the Crown ; and it was held in 
Wilson v. Coxwell that the Administration of 
Estates Act, 1869, has not enlarged the 
right of retainer, so as to give an executor, 
who is a simple contract creditor, the right 
to retain his debt to the prejudice of a 
specialty creditor ; but this case is of very 
doubtful authority, since the Court of Appeal 
decided in Re Samson, Robbins v. Alexander, 
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that an executor can prefer a simple contract 
creditor to a specialty. 

(i) The right may be exercised although the debt is 
statute-barred {Stahlschmidt v. Lett) ; but not 
if the debt is one for which the executor 
could not have sued had he not been executor, 
e.g., a debt arising under a verbal contract! 
which by sect. 4 of the Statute of Frauds 
ought to have been in writing. {Re Rownson, 
Field v. White.) 

(j) The right may be exercised by an executor 
although trustee as well {Re Stewart, Crowder 
v. Stewart), but not by the cestui que trust 
{Tweedie v. Haywood), and the heir-at-law or 
devisee of land has no right of retainer, even 
where the lands vested in him direct, as they 
did prior to the Land Transfer Act, 1897, 
and as they still do when of copyhold tenure. 
{Re Illidge.) 

(k) Out of equitable assets the executor cannot 
retain the whole "of his debt (as he can out 
of legal assets), but only a proportionate 
part with the other creditors ; though, as 
shown above, he can retain a debt which is 
equitable out of legal assets. 

(1) A claim sounding in damages, and arising from 
breach of contract, can be retained where the 
damages are measurable, e.g., for breach of 
contract to deliver goods in accordance with 
a contract of sale. 
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Points to note. 

Administration. 

1. How legal and equitable assets are distinguished. 
What great distinction between legal and equitable 
assets was abolished by the Administration of Estates 
Act, 1869. 

2. The order in which the various debts of a 
deceased person are paid. 

[N.B. — The first claims to be discharged are 
" funeral and administration expenses," and 
should, perhaps, though not strictly debts 
due from the deceased, be given as No. 1 
in Snell's list. As the Preferential Payments 
Act, 1888, applies when the estate is being 
administered by the Chancery Division (see 
Re Heywood), after payment of the funeral 
and administration expenses and the Crown 
debts, next will be paid the debts preferred 
by the statute, namely, wages, rates, and 
taxes, to the amount allowed by the Act. 
And then will come debts preferred by other 
statutes, and then, it seems (where the estate 
is being administered in Chancery and is 
insolvent), all other debts pari passu (Re 
Whitaker), except that those debts which 
are deferred in bankruptcy are deferred also 
in Chancery when the estate is insolvent. 
(Re Leng.)~\ 

3. What means a creditor should adopt in order to- 
prevent the executor giving one creditor priority over 
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another. How Order LV. of the Judicature Rules 
affects the question. 

[N.B. — Until an administration decree has been 
obtained, the Court will not, simply to pre- 
vent the executor preferring one creditor to 
another, appoint a receiver. The executor's 
right of preferring one creditor to another is 
restricted to creditors of equal degree ; and 
if he were to prefer a creditor of lower 
degree when he had knowledge of the exist- 
ence of a higher debt, the executor would 
be guilty of a devastavit, and liable for the 
amount so paid. An executor can now paj'j 
a simple contract creditor before he pays aj 
specialty creditor, since by virtue of thel 
Administration of Estates Act, 1869, these' 
classes of creditors are now on an equal i 
footing. {Re Samson, Bobbins v. Alexander .y\ 
4. Whether the following constitute legal or equit- 
able assets: — (a) Freehold land; (b) an equity of 
redemption ; (c) the equitable separate estate of a 
married woman ; (d) property over which the testator 
exercised by his will a general power of appointment. 
How far the Land Transfer Act, 1897 (Part I.), and 
the M. W. P. Act, 1882, affect the question. 

[N.B.— Since the Land Transfer Act, 1897 
(Part I.), has vested most of the deceased's 
realty in the executor, nearly all assets are 
legal assets, that is, they can be made 
available for payment of debts by proceed- 
ings at law, and there is no need for the 
creditor to start an administration action in 
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order to reach them. Of the above (a) and 
(b) are legal assets ; (c) is equitable, though 
it would be legal if it were the married 
woman's separate property by virtue of the 
Married Women's Property Act, 1882 ; and 
(d) is legal assets by virtue of the Land 
Transfer Act, 1897, if the property is realty, 
but if it is personalty it is equitable assets. 
'The distinction is important (i) as deciding 
I the remedy of the creditor ; (ii) because the 
executor may retain out of legal but not out 
of equitable assets ; (iii) because out of 
equitable assets debts are paid pari passu.~\ 

5. Distinguish between a trust for payment of 
debts and a charge of debts. 

6. Whether an executor is justified in paying a 
statute-barred debt, and if there is any distinction 
between debts charged on land and debts not so 
charged. What the effect of a decree for administra- 
tion is with regard to debts barred by statute. 

[It has been held that, on the application of a 
residuary legatee by means of a summons 
under Order L.V., the Court will make an 
order restraining the executor from paying a 
statute barred debt. [Hunt v. Wenham.)~] 
7 Whether an executor may pay (a) a debt not 
actionable because not evidenced by writing as 
required by the Statute of Frauds (Re Rownson) ; (b) 
a debt statute-barred, and on that ground adjudged 
against by the Court. (Re Midgeley.) 

8. Whether a general direction given by a testator 
that his debts shall be paid is sufficient to charge the 
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debts on the realty. If so, what exceptions exist to 
the rule that such a direction is sufficient. 

[N.B. — Although a charge of debts on the realty is 
no longer necessary to make the realty liable 
for payment of debts, yet the subject is 
important, as the effect of the charge is to 
alter the order in which the realty is used 
for paying the debts. (See ante, p. 99.)] 

9. What is necessary nowadays to make a judg- 
ment debt a charge on land. 

10. What sect. 10 of the Judicature Act, 1875, 
enacts as to bankruptcy rules prevailing in the Chan- 
cery Division of the High Court in connection with 
the winding-up of the estate of a deceased insolvent. 

11. What courses are open to a secured creditor of 
a deceased person. How far the question is affected 
by sect. 10 of the Judicature Act, 1875. 

12. Give instances of secured creditors. 

13. In bankruptcy, state (1) what debts, &c. are 
provable; (2) what debts though provable are not 
barred by the order of discharge ; (8) what debts are 
paid first ; (4) whether the Crown is on a level with 
the ordinary creditors. 

[N.B. — The student must remember that the 

priority afforded in respect of wages, rates, 

and taxes is now regulated by the Preferential 

TaymehEs Act, lSSS, and not by sect. 40 of 

thlTBankruptcy Act, 1883.] 

14. Enumerate some rules in connection with proof 
of debts in bankruptcy which are inapplicable in 
Chancery. 

[Since the important case of Re Whitaker, Smith v. 
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Morgan, and Re Maggi, given in Snell, must 
be regarded as overruled.] 

15. Enumerate some rules of proof in bankruptcy 
which are applicable in Chancery. 

16. What the bankruptcy rule is as to the method 
of valuing annuities and other contingent liabilities. 

17. Whether the estate of a deceased person can be 
administered in bankruptcy if insolvent, or only in the 
Chancery Division. The authority upon the point. 

18. In a creditor's action for administration of the 
personal estate of a deceased person, what accounts are 
generally directed (a) in ordinary cases ; and (b) in 
cases where the deceased was in partnership. 

19. What further direction is made in the judgment 
when there is real estate to be administered. 

20. State the effect of a judgment for administra- 
tion on the creditors generally, and particularly where 
there has been an appropriation of assets. 

21. If one of the creditors is a limited company 
which is wound up after there has been an appropria- 
tion of assets, who is entitled to the amount of the 
appropriation remaining in Court. [Re Higginson.) 

22. The position of an executor who has paid 
away the residue without satisfying all claims on the 
estate, and the provisions of sect. 29 of 22 & 23 Vict. 
c. 35, on this point. 

23. What the order is in which the various pro- 
perties of a deceased person are used for paying debts. 

[Note. — It is expressly provided by the Land 
Transfer Act, 1897, that this order shall not 
be affected by reason of real estate being 
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made by the Act to vest in the personal 
representatives of the deceased.] 

24. In what circumstances the general personal 
estate is exonerated from its primary liability for pay- 
ment of debts. 

25. Whether a charge on the real estate for pay- 
ment of debts is sufficient to free the personal estate 
from its primar}' liability. 

26. What the provisions of Locke King's Acts 
(now called the Real Estates Charges Acts, 1854, 
1867, and 1877), as to the payment of mortgage debts 
of a deceased person, are. 

27. Whether the statutes set out in the last head 
apply (a) to leaseholds ; (h) to pure personalty. 

28. A partner in a firm deposits at a bank the title 
deeds of his own separate real estate for the purpose 
of securing the firm's overdraft. Whether on his 
death the devisee of the real estate must pay off the 
testator's share of the overdraft, the partnership assets 
being sufficient to answer all the partnership debts. 

29. A. mortgages Whiteacre in favour of B., and 
dies, having devised all his lands to C, and having 
directed his debts to be paid out of his personalty. 
Whether C. will be able to compel payment of the 
mortgage on Whiteacre out of the personalty of A., 
or whether he must take the lands cum onere. 

30. A. buys an estate, and dies intestate before 
paying for it. Whether A.'s heir will take the land 
cum onere, or be entitled to compel payment of the 
purchase-money out of the personalty. 

31. Whether a judgment debt on which execution 
has been issued on the debtor's lands before his death 
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is within the statutes referred to in head 26, supra f 
where the lands taken in execution were held (a) in 
fee simple, (b) in fee tail. (Anthony v. Anthony.) 

32. Whether executors are liable to mortgagees if 
they fail to provide for the mortgage debts out of the 
assets ; and if so, whether the mortgagees' remedy 
against them would be barred by laches and acqui- 
escence, or by the Statute of Limitations. 

33. Whether a residuary devisee ranks on the 
same level as a specific devisee, or after him. 

34. What the position of (a) appointed property, 
and (b) the widow's paraphernalia is in the order of 
administration. 

35. Out of what assets and against what creditors 
an executor can retain. 

36. Whether the executor can retain after an 
order for administration (a) in Chancery, (b) in Bank- 
ruptcy. Whether the appointment of a receiver stops 
retainer. 

37. Whether an administrator can retain. 

38. Whether on the death of her husband the 
widow could, as his executrix or administratrix, retain 
money lent by her to her deceased husband for the 
purpose of his business, the estate of the husband 
being insolvent and being administered in Chancery. 
(Re Ambler, Woodhead v. Ambler.) 

39. Where there is a residuary bequest among 
several contingently upon their attaining twenty-one, 
and the executor has paid some of the legatees on 
their attaining that age, and retained the shares of 
those who have not attained that age, and these latter 
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commence an action for administration, state the rule 
as to who bears the costs of such action. 

40. Within what time must (a) creditors, (b) lega- 
tees, bring their action for administration. 

41. When there are mortgages on settled property, 
how the burdens are borne between the tenant for life 
and the remainderman, particularly where the incum- 
brance consists of an annuity. 



Marshalling. 

1. What the doctrine of marshalling assets is. 
[N.B. — The following definition is extracted from 

Smith's Manual of Equity : — " It is such an 
arrangement of the different funds of a com- 
mon debtor of two or more creditors as may 
satisfy every claim so far as without injustice 
such assets can be applied in satisfaction 
thereof, notwithstanding the claims of par- 
ticular individuals to prior satisfaction out of 
some one or more of the funds."] 

2. Why the doctrine is not now so often applied as 
formerly. 

3. What the doctrine of "marshalling securities"' 
is, and to what restriction the principle is subject. 

4. From what cause the marshalling of assets 
between beneficiaries under a will generally arises. 

5. What is the general principle acted on in mar- 
shalling assets between the beneficiaries of a will. 
Why it is that a widow, with regard to her para- 
phernalia, can marshal against every one. 

6. The cases in which a pecuniary legatee is entitled 

G. I 
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to have the assets marshalled in his favour, so as to 
enable him to obtain payment out of the lands when 
the creditors have exhausted the personalty. 

[Note. — -Unless lands are charged with the payr 
ment of legacies, or the Court sanctions mar- 
shalling of assets, allowing legacies to come 
out of lands — as it will when creditors have im- 
properly used up the personal estate — legacies 
/areby_Ijaw only payable-out of -personalty, 
and if there is no such property the legacies 
fail, however much real estate there may be; 
and this law is not affected by the provisions 
of Part I. of the Land Transfer Act, 1897.] 

7. Whether Equity would, in the following case, 
marshal the assets in favour of A. : — A testator gives a 
general legacy to A., not referring to any property 
out of which it is payable; and to B. he gives a legacy, 
charging the payment of it on Whiteacre estate. B. 
obtains payment out of the general personal estate, of 
which there is not sufficient to pay A. his legacy as 
well. 

8. A testator, after giving a legacy of 500/. to A., 
gives " all the rest and residue of his real and per- 
sonal estate " to B. Whether A.'s legacy is charged 
on the real estate. 

9. What point with regard to marshalling was 
established by Prowse v. Abingdon. 
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Gases to note. 

Administration. 

Silk t v. Prime. — A devise of lands for payment of 
or charged with debts, although the persons to whom 
they are devised, or who are directed to sell them, 
are executors, makes the lands assets in Equity to be 
distributed among creditors pari passu. 

[N.B. — This case was decided by Lord Chancellor 
Camden, in 1766. At that time the student 
will remember that the lands of deceased 
persons were not at Law liable for pay- 
ment of the simple contract debts of the 
deceased. Silk v. Prime is the leading case, 
showing that in Equity the lands were liable: 
for such debts if — and if only — they were 
charged with or devised for payment of 
debts, and this whether in the hands of the 
executors or trustees. In 1807. as to traders, 
and in 1833, as to others, the legislature pro- 
vided that lands of a deceased person should, 
in the hands of the heir or devisee, at Law 
be liable for all debts, whether by specialty 
or simple contract, even though not charged 
with debts, or devised for the payment of 
debts ( 47 Geo. 3, c. 74 ; 3 & 4 Will. 4, c. 104). 
Under these statutes the lands we re equit- 
able assets, just as they were before the Act 
when charged or devised for debts ; bu.1 
now , as the Land Transfer Act, 1897 
(Part I.), vests them in the executor for 
i 2 
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I payment of debts, they must be treated, it 
I would seem, as legal assets in all cases.] 



Marshalling. 

Aldrich v. Cooper. — This case, which was decided in 
1802, at a time wheu simple contract creditors of a 
deceased person had at Law no right to resort to the 
lands for the payment of their debts, affords a very 
useful and simple illustration of the doctrine of mar- 
shalling assets as formerly applied in Equity between 
creditors. To illustrate the decision in the case : A., 
mortgagee of freehold and copyhold estates, and 
specialty creditor of B., deceased, resorted to the 
personal estate for payment of his debt, and exhausted 
such estate. C. was a simple contract creditor of B., 
and at Law, there being no personalty, C. could not 
recover any part of his debt, although B. had died 
seised of lands. In this case, Equity, on the applica- 
tion of C, "marshalled the assets " in his favour, that 
is, allowed him to resort to the lands mortgaged to the 
extent to which A., the mortgagee, had exhausted the 
personalty. Equity's assistance in a similar case 
would not now be required, as a simple contract 
creditor has a right to proceed against the lands for 
payment of his debt under the Administration of 
Estates Act, 1838. 

[N B. — It will be observed from this case, and 
from the remarks on Silk v. Prime, ante, 
p. 115, that Equity assisted simple contract 
creditors in two ways with regard to the 
estate of their deceased debtor, viz., in mar- 
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shalling assets for them, and in carrying out 
for their benefit any charge on lands or 
devise of lands for payment of debts.] 



Statutes to note. 

The Administration of Estates Act, 1833. — Making all 
lands, whether of freehold, copyhold or customaryhold 
tenure, assets to be administered in Equity for pay- 
ment of all the debts of a deceased person — but the 
creditors by specialty in which the heir was bound 
were to be paid before the other specialty and simple 
contract creditors. This priority of the specialty 
creditors continued until 1869, when by 

The Administration of Estates Act, 1869, it was swept 
away, and these creditors now rank equally. This 
latter statute expressly preserved the right of secured 
creditors. 

The Beat Property Limitation Act, 1874, s. 10. — The 
time for recovering any sum of money or legacy 
charged on land, or arrears of interest, or arrears in 
respect of such sum or legacy, shall not be enlarged 
by reason of there being an express trust for raising 
the same. This statute also fixes twelve years as the i 
time to recover a legacy, whether charged on land 
or not, ' msteacT of twenty years, the period allowed 
by the Ileal Property Limitation Act, 1833. 

The Judicature Act, 1875. — Sect. 10 of this statute 
refers to the estates of deceased persons (and also to 
the winding-up of companies), and provides that in 
the administration by the Chancery Division of such 
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estates, when insolvent, certain of the rules in bank- 
ruptcy shall prevail. (See ante, p. 96, for remarks 
on this section.) 

The Real Estates Charges Acts, 1854, 1867. and 
1877. — By the effect of these Acts, on the death 
of a mortgagor (whether the mortgage be legal or 
equitable), or of a person who has purchased and not 
paid for lands, or of anyone else, on whose lands there 
is an equitable charge, e.g., a judgment debtor against 
whose lands (other than those held in fee tail) execution 
has issued before his death (see Anthony v. Anthony), 
thejandsmortgaged, purchased, or equitably charged 
d^sc£nd__oiffl_esere — that is, they pass to the heir, 
devisee, legatee, or next of kin subject to the pay- 
ment of the mortgage, purchase-money, &c ; and 
such heir, &c. cannot, as formerly, in the absence of a 
contrary intention, compel payment of the mortgage 
debt, purchase-money, &c, out of the personal estate. 
The Acts apply to property of leasehold and copyhold, 
as well as of freehold tenure ; to equitable as well as 
legal mortgages. The mere jfact that the deceased 
in his will gave a direction that his debts were to 
be paid is not per se evidence of a contrary intention 
so as to nullify the operation of these Acts. 

The Preferential Payments Act, 1888. — Intended to 
make one rule for all Courts as to the priority of 
wages, rates, and taxes, due from a bankrupt, the 
insolvent estate of a deceased person, or the estate of 
an insolvent company. A very important statute for 
the student's purposes, and one he should closely read. 
It will be found set out in Student's Statute Law under 
the title "Preferential Payments." The statute applies 
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to the estates of deceased insolvents, whether wound 
up in Bankruptcy or in Chancery. ( lie Hey wood. ) 

The Land Transfer Act, 1897.— Part I. of this Act, 
establishing a real representative, has a material 
bearing on the administration of the estate of a de- 
ceased person. In our remarks and Points to note 
we have endeavoured to show its bearing upon the 
chapter, and the student should peruse the provisions 
of the Act on his own account in the Student's Statute 
Law under the head of Executors. 



Chap. XVI. — -Mortgages. 

Bearing in mind the definition of a mortgage given 
in Snell, the student will observe that a mortgage of 
lands gives an example of an estate held on condition 
subsequent, and that while at Law the mortgagee 
having the legal estate vested in him by virtue of the 
conveyance is the owner of the property, in Equity the 
mortgagor is regarded as beneficial owner, subject to 
the charge created in favour of the mortgagee, and has 
at Law the right to defeat the mortgagee's estate by 
paying off the debt at the time named in the mortgage, 
and in Equity after the time has passed (but within 
the time allowed by the Statutes of Limitation) the 
right to take steps to redeem his estate. 

The Doctrines of Tacking and Consolidation. 

Although these doctrines are often confounded by 
students, they are entirely distinct, and rest on 
different principles. 
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Tacking rests on the maxim that " Where the 
equities are equal, the law must prevail," and arises 
where one person has more than one charge on the 
same property, and, being in possession of the legal 
estate, is entitled to tack the two charges together, 
and by that means squeeze out an intermediate 
incumbrance. Thus, if A. is first mortgagee of 
Whiteacre, B. is second mortgagee, and C. is third 
mortgagee, A. has the legal estate, and B. and C. 
have merely equitable interests ; and therefore B. has 
priority over C, and is entitled to look first to the 
land for payment of the money due to him, on the 
maxim " Where the equities are equal the first in time 
must prevail." If, however, C. bought up A.'s mort- 
gage, and so got the legal estate, he could tack his 
own (third) mortgage to it, and look to the land until 
both mortgages were paid off, to the prejudice of B., 
the second mortgagee; but he could not exercise this 
right of tacking if, at the time of advancing hismoney on 
the third mortgage, he had notice of the mortgage to 
B., for here the equities of B. and C. would not be 
equal. 

Consolidation arises where the same mortgagor has 
mortgaged several different properties by separate 
mortgages, and the different mortgages are vested, 
either originally or by transfer, in the same mort- 
gagee; if the mortgagor seeks to redeem one mort- 
gage, the mortgagee has the right to say, " I refuse to 
allow you to redeem one estate unless you are prepared 
to redeem all," and this right rests on the maxim that 
" He who seeks Equity must do Equity." Thus, if 
A. has mortgaged to B. Blackacre estate to secure 
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1,000/., and Whiteacre to secure 1,000/., A. cannot, 
against the will of B., redeem one of those estates 
without the other. 

There are, however, several important limitations 
and rules respecting the exercise of both these doctrines 
which it will be well to set out. 



Tacking. 

(a) A first mortgagee making a further advance 
may tack if, at the time of making such further 
advance, he had no notice of the intermediate incum- 
brance. Secus, if he had notice, even though his first ' 
mortgage deed expressly extended to further charges 
which by the terms of the deed he was bound to make. 
(Roll v. Hoplcinson ; West v. Williams.) 

(b) A judgment creditor cannot, by buying in a 
first mortgage, tack his judgment to it, as the debt in 
respect of which the judgment was obtained was 
incurred without any reference to the land ; but a 
mortgagee having the legal estate and advancing 
money on a judgment against his mortgagor may 
tack. 

(c) The right of tacking can only be exercised by a 
person having obtained, or having the best right to 
call for, the legal estate. 

(d) The right of tacking may be lost by fraud or 
negligence. 

(ej The right of tacking was abolished by the ' 
Vendor and Purchaser Act, 1874, but, except as to 
anything done in the meantime under that Act, it was 
restored in 1875 by the Land Transfer Act of that 
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year. Ae to lands in Yorkshire, and within the com- 
pulsory area of the Land Transfer Acts, there can be 
no tacking, as charges on land here rank in accordance 
with priority of registration. 

Consolidation. 

From what has appeared, it will be remembered 
that if A. mortgages Whiteacre to B. to secure 1,000/., 
and then mortgages Blackacre to B. to secure another 
1,000/., and then Grreenacre to secure a further 1,000/., 
when he (A.) wishes to redeem one of these estates B. 
will have the right to refuse to allow him to do so 
unless he is prepared to redeem the others also. This 
is consolidation in its ordinary application. The 
following are some of the most important details 
connected with the right : — 

(a) The right can be exercised not only by the 

original mortgagee, but by any transferee in 
whom the different mortgages sought to be 
consolidated are vested. Thus, if A. mort- 
gages Whiteacre to B. and Blackacre to C, 
and D. takes a transfer of both B.'s and C's 
mortgages, D. will have the right to con- 
solidate. 

(b) t The right can only be exercised as against a 

purchaser or mortgagee of the equity of 
redemption of one of the properties with 
regard to those mortgages which were in 
t he ha nds of the mortgagee seeking to con- 
solidate at the time when the equity of 
redemption was sold or mortgaged. Thus, 
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if A. mortgages Whiteacre to B., and then 
Blackacre to him, and then A. sells the 
equity of redemption in Whiteacre to C, and 
A. subsequently mortgages Greenacre to B. ; 
if C. seeks to redeem Whiteacre, B. can only 
consolidate Whiteacre and Blackacre securi- 
ties, and not Grreenacre : that is, he could 
only compel C. to redeem Blackacre with 
Whiteacre. For C. took subject to those 
equities only which were existing when he 
purchased the equity in Whiteacre. (dee 
Jennings v. Jordan.) 

(c) So, too, if the mortgages are not in the hands of 
the same mortgagee, though in existence, at 
the date of the assignment of the equity of 
redemption in one of the properties, there is 
no. right of consolidation when the mortgages 
afterwards get into the hands of the same 
mortgagee. Thus, if A. mortgages Blackacre 
to B., and Whiteacre to C, and then sells the 
equity of redemption in Blackacre only to D., 
and afterwards B. takes a transfer of C.'s 
mortgage of Whiteacre, B. cannot consolidate 
the mortgages against D. (Harterv. Colman.) 
The principle is that a person who takes an 
assignment of an equity of redemption takes 
subject to all existing equities which affect the 
equity of redemption, but free from any 
equities which arise subsequently. 

(d) If, however, in the last example D. had taken 
an assignment of the equities of redemption 
in both Blackacre and Whiteacre, the mort- 
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gages could have been consolidated against 
him, though they were in different hands at 
the date of the assignment. (Pledgee. White.) 
This is a well-established exception to the 

t principle stated in the last paragraph. 

j(e) The right of consolidation cannot be exercised 
unless there is default in both or all the 
mortgages sought to be consolidated. Thus, 
if A. mortgaged Whiteacre to B., and then 
mortgaged Blackacre to him, and the time 
for payment of the money secured on White- 
acre had passed, but that for payment on 
Blackacre had not arrived, B. could not 
compel the redemption of Blackacre as well 
as Whiteacre. (See Cummins v. Fletcher.) 

Distinctions between Tacking and Consolidation. 

(a) In tacking the various loans are advanced on 
the security of the same property, while in 
consolidation they are advanced on different 
properties. 

{b) Tacking depends entirely on the existence of 
the legal estate, while consolidation does not. 

(c) Notice is fatal to tacking ; it is not to consolida- 

tion. 

(d) Tacking is a right apart from contract. Con- 

solidation only exists at the present time as 

the result of contract (Conveyancing Act, 

1881, s. 17). 

With regard to both doctrines the student will 

readily understand how dangerous they make mort- 
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gages of an equity of redemption or second mortgages ; 
and it is one of the provisions of the Conveyancing 
Act, 1881 (see sect. 17), that a " mortgagor seeking to 
redeem any one mortgage, shall, by virtue of this Act,. 
be entitled to do so without paying any money due 
under any separate mortgage made by him or by any 
one through whom he claims the property other than 
that comprised in the mortgage which he seeks to 
redeem." The Act, however, only applies where no 
contrary intention appears in any one of the mortgage 
deeds, and only where the mortgages or one of them 
is made after the commencement of the Act. 

This section goes some way towards abolishing the 
doctrine of consolidation ; but the provisions are not 
wide enough to meet all applications of the doctrine ; 
and the right to consolidate is generally reserved to 
mortgagees by excluding the above section. 

Points to note. 

1. How a legal and an equitable mortgage of land 
are defined. 

2. What properties can, and what can not, be 
mortgaged. 

3. Whether a company can mortgage. If so, 
whether an irredeemable debenture would be good. 

4. How mortgages are regarded at Law and how 
in Equity. 

5. An explanation of the maxim " Once a mortgage 
always a mortgage." 

6. Whether an option for the mortgagee to pur- 
chase the mortgaged property would be good (a) if 
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inserted in the mortgage deed, or (b) if given subse- 
quently. [Samuel v. Jar rah Timber Co.) 

7. Whether an agreement in a mortgage deed that 
the mortgagor should take all the beer consumed on 
the mortgaged premises from the mortgagee would be 
binding on the mortgagor (a) during the continuance 
of the security, (b) after the money has been paid off. 
{Biggs v. Hoddinott ; Noakes v. Rice.) 

8. Whether an agreement made at the time of the 
mortgage between the mortgagor and the mortgagee 
whereby the mortgagor, in case he wished to sell the 
equity of redemption, gave the mortgagee a right of 
pre-emption is good or not. 

9. Whether a Court of Equity would ever decree 
that a conveyance absolute on the face of it was a 
mortgage only. If so, on what evidence. 

10. The distinction between a mortgage and an 
absolute conveyance subject to the vendor's right to 
re-purchase. 

11. What the term " equity of redemption" signifies. 
Whether it is an estate in the land or not. How it 
descends. 

12. Enumerate the various persons who are entitled 
to redeem a mortgage. 

13. What is the effect of redemption of a mortgage 
by a tenant for life. 

14. What is meant by the " price of redemption," 
and state what it includes. Whether it includes the 
costs of the mortgage deed itself. ( Wales v. Carr.) 

15. In connection with foreclosure actions — explain 
the maxim " Redeem up, foreclose down." 
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16. What the effect is on a second mortgagee if the 
mortgagor redeems the first. 

17. The practice as to the time allowed for redemp- 
tion in a foreclosure action brought against several 
puisne incumbrancers as well as the mortgagor. 

18. What arrears of interest are payable in fore- 
closure and redemption actions respectively. 

19. Whether costs in such actions carry interest. 

20. Whether a mortgagor called upon to redeem 
can avoid being: foreclosed by requiring the mortgagee 
to transfer the security. What the Conveyancing Acts 
enact on the subject. 

21. What the earliest time is at which a mortgagor 
can compel redemption, and what the latest. 

[N.B. — It has been decided that a mortgagor in 
redeeming has not any additional time by 
reason of his being under disability at the 
time the cause of action accrued. (See 
Kinsman v. Rouse ; Forster v. Paterson.)~\ 

22. What notice to pay off must be given by a mort- 
gagor seeking to redeem when he does not redeem at 
the time fixed for redemption. What exceptions there 
are to the general rule. What course is open to him 
when he wants to redeem at once without waiting for 
the expiration of the notice to pay off. 

23. Whether a mortgagor whose right to redeem 
the land has been barred by lapse of time can redeem 
a life policy which formed part of the security. 
(Charter v. Watson.) 

24. Within what time a mortgagee must bring 
(a) his foreclosure action; (b) his action on the cove- 
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nant or bond. What statutes and cases bear on the 
point. 

25. By whom payment of interest must be made 
in order to keep alive the mortgagee's right to sue. 
Whether payment by an insurance company of the 
surrender-value of a policy included in the mortgagee's 
security would have that effect. 

26. A. mortgages Whiteacre to B. He then by 
his will settles the equity of redemption on C. for life 
with remainders over. Whether payment of interest 
by C. keeps the debt alive against the rest of A.'s 
estate. {Re Lacey, Howards. Lightfoot.) 

27. In what way sect. 25 of the Judicature Act, 
1873, infringed on the strict common law rule, that a 
mortgagor had no interest whatever in the land after 
lapse of the time for payment mentioned in the 
mortgage. 

[N.B. — Though this section merely allows a mort- 
gagor to sue for rents, &c, it has been held 
that he may, while in possession, distrain for 
rent due to him, if not in his own right, at 
all events as agent for the mortgagee, who 
allows him to remain in possession. (See 
Reece v. Stronsberg .)~\ 

28. What the rights and duties of the mortgagor 
in possession are, especially as to leasing the property. 

29. Whether the mortgagor in possession is liable 
to account to the mortgagee for the rents and profits. 
Whether he will be restrained from felling timber. 

30. What amounts to taking possession by a mort- 
gagee. 
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31. What the rights and duties of the mortgagee 
in possession are. 

32. What the position of the mortgagor's tenants 
is when the mortgagee takes possession. 

33. Whether a mortgagee can appoint a receiver to 
collect the rents of the mortgaged property. 

34. Whether a mortgagee can appoint himself 
receiver of the property or charge for personal trouble 
or management of the estate. 

35. Whether a mortgagee who has taken possession 
can quit possession and appoint a receiver of the pro- 
perty under the powers conferred by the Conveyancing 
Act. 

36. An hotel being built on mortgaged property, 
whether a receiver of the property will also be 
manager of the hotel. 

37. Why it is desirable for the mortgagee to appoint 
a receiver rather than to go into possession himself. 

38. A mortgage provides that the interest shall be 
at 5 per cent. ; but if not punctually paid at 6 per 
cent. The mortgagor washes to redeem after making 
default. Whether he can be compelled to pay the 
6 per cent. 

39. Whether fines exacted by building societies are 
regarded as penalties or not. 

40. Whether a mortgagee in possession is bound to 
repair the premises. 

41. A mortgagee in possession transfers his interest 
to some third person, who neglects to account properly 
to the mortgagor for the profits. Whether the mort- 
gagee is liable for the transferee's default, and whether 
the fact that the mortgagor did or did not join in the 

G. K 
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transfer would make any difference, or that the transfer 
was ordered by the Court. 

42. The position of a first mortgagee or of a 
receiver appointed by him in possession as to account- 
ing for back rents when there are second mortgagees 
of whose claims he has notice. 

43. The position of a second mortgagee in posses- 
sion, especially as to his accountability for back rents 
to the first mortgagee. 

44. The liability of a mortgagee in possession to 
account, and particularly as to annual rests. 

45. A. and B. are co-owners of a patent. A. is 
mortgagee of B.'s share ; whether A. is bound to 
account for (a) the profits which he makes by working 
the patent, (b) royalties he receives under licences to 
work the patent. 

46. Whether the mortgagee can be compelled to 
produce to the mortgagor either the title deeds or the 
mortgage deed itself. What sect. 16 of the Convey- 
ancing Act, 1881, enacts on the subject. 

47 The position of a mortgagee who loses the title 
deeds. 

48. Whether a mortgagee can, under his power of 
sale, sell to himself or to a second mortgagee. 

49. Whether a mortgagee who renews renewable 
leaseholds will hold the renewed lease subject to the 
old equity of redemption. 

50. A. is mortgagee of an advowson, B. is mort- 
gagor. A vacancy occurs in the living ; who presents, 
and why. Whether any agreement between mortgagor 
and mortgagee would affect the question. 

51. Whether a mortgagee can fell timber or open 
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new mines on the mortgaged premises. How far 
sect. 19 of the Conveyancing Act, 1881, affects the 
point. 

52. A. agrees to sell property to B. He then 
agrees to sell the same property to C, who, knowing 
of the agreement with B., obtains a conveyance of the 
legal estate. B. thereupon brings an action against 
A. and C. for specific performance of the agreement. 
C. raises the defence that he is a purchaser for value. 
Whether his defence will succeed, and why. 

53. What important point in connection with the 
doctrine of notice is established by Le Neve v. Le Neve. 
How far the decision in the case is affected by the 
Yorkshire Registry Act, 1884. 

54. In the absence of " actual fraud," a grantee of 
lands in Yorkshire who registers his conveyance has 
priority over a prior unregistered conveyance, even 
though he had notice thereof. This is by virtue of 
the Yorkshire Registry Act, 1884. What the ex- 
pression "actual fraud" signifies. (See Battison v. 
Hobson.) 

55. A. is adjudicated bankrupt. After the date of 
adjudication he mortgages land belonging to him 
in Middlesex, and the mortgagee duly registers his 
mortgage. Whether the title of the Official Receiver 
(no trustee being appointed) will be postponed to that 
of the mortgagee by reason of the order of adj udication 
not having been registered. [Re Culcott and Elvin.) 

56. Realty is vested in trustees upon trust for A. 
A. mortgages his equitable interest to B., and then 
to C, C. having no notice of B.'s mortgage. Whether 
C. could gain priority over B. by giving notice first 

k2 
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to the trustees. (Humber v. Richards.) Whether the 
answer would be the same if the property were pure 
personalty. [Dearie v. Hall. ) 

57. Who has priority in the following cases, C. or 
D., and why : — 

(1) A. purchased lands and obtained a conveyance 

of the legal estate, with notice of a charge 
which D. had upon it. A. sold to B., who 
had no notice of D.'s charge. B. then sold 
to C, who had notice of the charge. 

(2) A. purchased lands and obtained a conveyance 

of the legal estate without notice of a charge 
which D. had upon them. A. sold the lands 
to B., who had notice of the incumbrance, 
and B. to C, who had no notice of it. 
Whether there would be any difference in the cases 

supposed had the estate conveyed to A. been equitable 

only. 

58. Of what two kinds notice may be. 

59. To make actual notice binding, what the requi- 
sites are. 

60. A definition of " constructive notice." Of 
what two sorts this notice consists. Give illustrations. 
What the decisions in Bisco v. Earl of Banbury and 
Birch v. Ellames were. 

61. Whether a lessee, who, owing to sect. 2 of the 
Vendor and Purchaser Act, 1874, is not, under an 
open contract, able to investigate the title of the 
lessor, has notice of restrictive covenants entered into 
by the lessor on the conveyance of the freehold to 
him. (Batman v. Harland.) 
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62. What would be the effect on a purchaser's 
rights of notice to him that the rents of the property 
sold were paid by the tenants to some person other 
than the vendor. 

63. Whether notice to an agent is notice to the 
principal. 

64. In what circumstances (a) notice to a solicitor 
is notice to the client ; (b) notice to a member of a 
firm is notice to the firm. 

65. Where notice to an agent, even though obtained 
in the same transaction, is not notice to the client. 
(See Cave v. Cave ; Dixon v. Winch.) 

66. A. is the secretary of two companies, X. and Y. 
The directors of the X. company have power to borrow 
with consent of a general meeting of the shareholders ; 
a general meeting gives its consent, but it was irre- 
gularly summoned. A. knows of the irregularity. If 
the directors borrow from the Y. company, can the Y. 
company prove for the amount in the winding-up of 
the X. company. [Re Hampshire Land Co.) 

67. Whether the notice given to a solicitor must, 
to affect the principal, be given in the same trans- 
action. What the Conveyancing Act, 1882, enacts on 
the subject. 

68. What the doctrine of "tacking" is, and on 
what maxim it rests. 

69. Whether a first mortgagee who makes a sub- 
sequent advance may tack his third to his first 
mortgage, and so " squeeze out ' the second 
incumbrance. Whether it makes any difference if the 
first mortgagee has not got the legal estate. 

70. Whether a trustee for all the incumbrancers 
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can, by conveying the legal estate to one of them, 
give priority to that incumbrancer. 

71. Whether a judgment creditor has a right, by 
buying up a first mortgage, to tack his judgment to it, 
and so postpone an intermediate incumbrance. If not, 
why not. 

72. Whether a first mortgagee who buys in, or 
lends money upon, a judgment debt against his mort- 
gagor can tack, and why. 

73. A first mortgagee has, under the mortgage 
deed, power to make further advances. He does 
make a further advance, having notice at the time 
of a second mortgage. Whether he can in such a 
case tack. Whether there would be any difference if 
he had agreed to make the advance. ( West v. Williams. ) 

[N.B. — Formerly he could, it being deemed folly 
on the part of the second mortgagee to ad- 
vance his money in such a case ; but now it 
is settled, by Roll v. Jlopkinson, that notice of 
the incumbrance sought to be " squeezed 
out " by tacking always deprives the mort- 
gagee of his right to tack. By notice, the 
student will here understand notice at the 
time of the advance made, and not notice at 
the time of seeking to tack, for notice sub- 
sequent to the advance does not affect the 
right.] 

74. Whether mortgage debentures of a company 
declared to be a first charge on the company's property 
would have priority over a subsequent sale or mort- 
gage of the property to an individual. 
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75. A. lias a floating charge over the property of a 
company. B., a creditor of the company, obtains 
judgment against the company and issues a writ of 
fi. ft., under which the sheriff seizes goods belonging 
to the company. A. claims the goods. Who is entitled 
to them, A. or B. 

76. How the rights of the owner of a floating 
charge are affected by 60 & 61 Vict. c. 19. 

77. In building society mortgages, what the rule as 
to tacking is. How affected by the decision in Hashing 
v. Smith. 

78. In mortgages with sureties there are nice 
distinctions as to tacking. How this statement is 
explained. 

[N.B. — -It would seem that a mortgagee cannot 
tack further advances made without the 
surety's consent, so as to prejudice the 
surety's right to redeem on payment of the 
original amount for which he was surety — 
that is, that the further advances cannot be 
tacked against him. (See Forbes v. Jackson.)] 

79. Whether a mortgagee may ever tack a bond 
debt to his mortgage to the prejudice of an intervening 
incumbrance. Illustration of the rule. 

80. How far tacking has been affected by statute 
law, and particularly by the Yorkshire Registry Act, 
1884. 

81. A prior legal mortgagee may lose his priority 
by fraud or by gross negligence, but not by mere 
carelessness. Illustrate this by reference to Briggs v. 
Jones and Whipjj's Case. 

82. What the doctrine of consolidation of mortgages 
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is, and how it differs from "tacking." Whether it 
applies to mortgages of personalty. 

83. What limits have been placed on the doctrine 
of consolidation by case law. ( Cummins v. Fletcher ; 
Re Raggett ; Jennings v. Jordan.) How the doctrine is 
affected by sect. 17 of the Conveyancing Act, 1881. 

84. A. is mortgagee of Blackacre. B. is first, and 
X. second mortgagee of Whiteacre. Both Whiteacre 
and Blackacre belong to the same mortgagor. A. 
buys up B.'s first mortgage of Whiteacre with notice 
of the second mortgage to X. Whether X. can redeem 
the first mortgage on Whiteacre without also redeem- 
ing the mortgage on Blackacre. 

85. What rule Hall v. Heward illustrates on the 
subject of consolidation. 

86. What the nature of the mortgagee's remedy by 
" foreclosure " is, and who are made parties to a fore- 
closure action. 

87. Whether a judgment for foreclosure can give 
the mortgagee possession. 

88. Whether, when the person entitled to the 
equity of redemption is an infant, the foreclosure 
decree gives him a time to show cause after he attains 
majority. 

89 Whether the remedy of a debenture holder is 
foreclosure or the appointment of a receiver. 

90. Whether a mortgagee can combine in one 
action his remedy by way of foreclosure and his 
remedy on the covenant to pay, and, if so, what the 
form of judgment would be (a) where the amount of 
the mortgage debt is proved; (b) where it is not 
ascertained. 
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91 When in a foreclosure action an account is 
ordered to be taken of the rents received by the 
mortgagee, what happens if rents are received after 
the certificate of indebtedness and before the day 
fixed for redemption. (Jenner-Fust v. Needham.) 

92. Whether the Court can, in lieu of a fore- 
closure, decree a sale, and if so, under what statute or 
statutes. 

93. Whether a mortgagee can sell under his power 
of sale after obtaining a foreclosure order nisi. [Stevens 
v. Theatres Limited.) 

94. How far a mortgagee in exercising his power 
of sale is a trustee. 

95. Whether a mortgagee who has paid the surplus 
proceeds to the wrong person (A.) can, on being com- 
pelled to pay the money again to the person really 
entitled, recover the amount from A. [Clare y. Lamb.) 

96. What the effect of a mortgagee selling without 
giving the required notice is. 

97. — (a) A mortgagee under his power of sale sells 
to the mortgagor. Whether the sale can be impeached 
by a second mortgagee, (b) A mortgagee purports to 
sell to himself, and afterwards re-sells to a bona fide 
purchaser. Whether the latter gets a good title. 

98. The circumstances in which a mortgagee can 
sell under the statutory power of sale conferred by 
the Conveyancing Act, 1881. 

99. Whether a mortgagee who has only an equitable 
estate can convey the legal estate under his power of 
sale. 

100. What the rights of the mortgagee are when 
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the property mortgaged is taken by compulsory pur- 
chase. 

101. Whether a mortgagee may distrain for his 
interest. How this point is affected by the Bills of 
Sale Acts. 

102. A mortgagee can pursue all his remedies con- 
currently. What exception exists to this rule. 

103. What is meant by " opening the foreclosure," 
and when such an event takes place. 

104. A mortgagee sells the mortgaged lands under 
his power of sale. The proceeds are insufficient to 
pay his principal, interest, and costs. Whether he 
could sue on his covenant for the balance. (See Rudge 
v. Richens, in cases given post, p. 142.) 

105. Whether the result would be the same in the 
last case if the mortgagee had first foreclosed, and 
then sold the mortgaged property. 

106. Whether a mortgagee can sue a purchaser of 
the equity of redemption on the mortgagor's covenant 
for payment of principal and interest. 

107. A mortgagor sells the equity of redemption in 
the mortgaged property. He is subsequently called 
upon by the mortgagee to repay the mortgage money, 
and he does so. Whether he is entitled, having no 
longer the equity of redemption, to a re-conveyance, 
and if so, on what terms. (Kinnaird v. Trollopc.) 

108. A woman mortgaged her lands to secure an 
advance made to her husband. The equity of re- 
demption was reserved to the husband and his heirs. 
Whether in such a case there would in Equity be any 
trust raised for the wife's benefit. {Huntingdon v. 
Huntingdon.) 
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109. Whether in the case last stated the mortgagee, 
on being paid off, ought to convey the property to the 
husband or to the wife. 



Gases to note. 

Howard v. Harris. — " Once a mortgage, always a 
mortgage," and therefore it is impossible to make aj 
mortgage irredeemable, whatever agreement there) 
may be in the mortgage, and this notwithstanding I 
the maxim Modus et conventio vincunt legem (custom 
and agreement overrule the law). A very strong 
illustration of this maxim occurred in the case of 
Salt v. Marquis of Northampton, which the student 
should look up. A mortgage may, however, be 
made irredeemable for a certain time — e.g., five years. 
(See Biggs v. Hoddinott.) 

Samuel v. Jarrah Timber Co. — A modern illustration 
of the maxim " Once a mortgage, always a mortgage." 
It shows that the mortgagor is not bound by an option 
to purchase given to the mortgagee in the mortgage 
deed itself, though a similar bargain subsequently entered i 
into would be good. 

Noakes v. Rice; Oarritt v. Bradley. — These cases 
show that, though a fair bargain between mortgagor 
and mortgagee whereby the mortgagee obtains an 
advantage out of the mortgage beyond his principal 
and interest is binding, yet the bargain must not 
"clog the equity of redemption," i.e., it must 
not prevent the mortgagor from getting back the 
property as it was at the date of the mortgage ; 
the bargain must end when the money is paid off. 
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Thus, if a publican borrows money from a brewer 
on security of the public-house and agrees to take all 
his beer from the brewer, he is bound by the bargain 
so long as any money remains owing on the security, 
but the bargain must end when the money is paid off, 
so that the mortgagor gets back the house as a " free " 
and not a " tied " house. 

ICasborne v. Scarf e. — The mortgagor's " equity of 
redemption " is an estate in the lands, and therefore 
i, in this case, where a feme sole seised in fee of a free- 
hold estate mortgaged it and subsequently married B., 
and died in 13. 's lifetime, the mortgage not having 
been redeemed, it was held that such a seisin remained 
in the wife as to entitle B. to his curtesy in the 
mortgaged lands, Equity considering the mortgage 
only as security for the money, and not as altering 
the possession of the mortgagor. 

[Note. — The case is useful in showing ( 1 ) that the 
equity of redemption is an estate in the 
lands ; (2) that curtesy attaches to equitable 
estates. Note also that dower, since the 
Dower Act, 1833, can be claimed out of 
equitable estates, though formerly this was 
not so.] 
Thornborough v. Baker. — On death of mortgagee the 
mortgage money, when paid off. belongs to his per- 
sonal representatives, and the heir, if he receives the 
money, holds the same as trustee for them. 

[N.B. — The decision in this case is not now so 
important as formerly, as the legal estate, on 
the death of a mortgagee of a freehold 
property, vests not in the heir, but in the 
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personal representatives of the mortgagee, 
under sect. 30 of the Conveyancing Act, 
1881, and so the money cannot well get into 
the hands of the heir; but as this section 
does not apply to copyholds in respect of 
which the mortgagee has been admitted 
(sect. 88, Copyhold Act, 1894), the decision 
in the case is still useful as to lands of that 
tenure.] 
Keech v. Hall. — It was held in this case that a mort- 
gagee can evict the tenants of the mortgagor who 
have become such since the mortgage, unless the lease 
was made under a power of leasing reserved to the 
mortgagor by the mortgage, or unless the mortgagee 
concurred in the lease. But now, if the mortgage 
was made after 1881, a mortgagor in possession is 
allowed to make certain leases which will be binding 
on the mortgagee, unless sect. 18 of the Conveyancing 
Act, 1881, was negatived by the mortgage deed; and\ 
by the Tenants' Compensation Act, 1890, in the case I 
of certain agricultural leases, even if the lease is not \ 
binding on the mortgagee, the tenant is entitled to \ 
six months' notice before being turned out by the 
mortgagee and to the same compensation as he could 
have claimed from the mortgagor. In Tarn v. Turner, 
the mortgagee sought to eject a tenant of the mortgagor 
who held under a tenancy created since the mortgage, 
the mortgagor having no power of leasing. The 
tenant, not wishing to be evicted, offered to redeem 
the mortgagee, and take a transfer of the security, and 
so preserve his tenancy, and it was" held that, though 
a trespasser so far as the mortgagee was concerned, 
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he had an interest in the equity of redemption, and 
the Court allowed him to redeem. 

Moss v. Gallimore. — A mortgagee can give notice to 
the tenants of the mortgaged premises who were such 
before the mortgage to pay the rent to him, and then 
he can distrain therefor — even for arrears due before 
the notice. 

Brace v. Duchess of Marlborough. — This is a most 
important case on the subject of "tacking," and the 
student must endeavour to learn the three rules laid 
down in it, which appear in Snell. 

Marsh v. Lee. — If a third mortgagee, having advanced 
his money without notice of a second mortgage, should 
afterwards buy in a first mortgage, even though it be 
pending an action brought by the second mortgagee 
to redeem, the third mortgagee having obtained the 
first mortgage, and having the law on his side and 
equal equity, squeezes out and gains priority over the 
second mortgagee. 

Lockhart v. Hardy. — A mortgagee, who has fore- 
closed, by proceeding on his covenant or bond for the 
mortgage money opens the foreclosure, and gives the 
mortgagor again the right to redeem. 

Palmer v. Hendrie. — A mortgagee who has foreclosed 
and then sold the mortgaged premises is not allowed 
to sue on his bond or covenant for any balance which 
may be owing to him, as he has placed it out of the 
power of the mortgagor to redeem the property, but 

Ruilge v. Richens shows that if the sale of the 
premises took place under the power of sale conferred 
by the mortgage deed, then the mortgagee can sue for 
any balance there may be owing to him. 
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Ex parte Kennedy, Re Willis. — A mortgage deed 
containing an attornment clause must, so as to enable 
the mortgagee to distrain for his interest, be registered 
as a bill of. sale. Some doubt has been expressed , 
whether it can be registered as it is not in the 
statutory form ; but it appears from Marsh v. Green i 
that it need not be in the statutory form In addition 
to giving the mortgagee a remedy against the chattels 
of the mortgagor for his interest if properly registered 
as a bill of sale, the attornment clause also enables a 
mortgagee to obtain speedy judgment for recovery 
of the land by specially indorsing the writ under 
Ord. III., r. 6, sub-clause F , and this without any 
registration of the document as a bill of sale. (Mumford 
v. Collier. ) 

Patch v. Ward. — A mortgagee was held by V -C. 
Stuart to be bound to produce the mortgage deed 
itself to the mortgagor wishing to see it with the view 
of redeeming, though he was not bound to produce 
the title deeds. 

It is, however, now provided by sect. 16 of the 
Conveyancing Act, 1881, that (notwithstanding a 
stipulation to the contrary) a mortgagor, so long as his 
right to redeem subsists, shall be entitled from time to 
time, and at all reasonable times, on his request and at 
his own cost, and on payment of the mortgagee's costs 
and expenses in this behalf, to inspect or make copies 
or abstracts of or extracts from the documents of title 
relating to the mortgaged property in the custody and 
power of the mortgagee. 

Warner v. Jacob ; Tomlin v. Luce. — A mortgagee in 
selling is not in the position of a trustee for the rnort- 
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gagor ; and as long as he is not guilty, by himself or 
his agents, of making stupid blunders, he is not answer- 
able to the mortgagor for loss arising from a poor sale. 
He is, however, a trustee of any surplus, after paying 
debts and costs, for the mortgagor, or in the event of 
his having received notice of a second mortgage, he is 
a trustee of any balance for the second mortgagee. 
This latter point was established in The West London 
Commercial Bank v. The Reliance Permanent Building 
Society. 

Le Neve v. Le Neve. — A leading case to quote on 
two points — (1) That a person taking a subsequent 
conveyance of property in Middlesex, knowing, i.e., 
having actual, as distinguished from merely constructive 
notice, at the time of the existence of a prior unregis- 
tered conveyance thereof or charge thereon, cannot by 
registering obtain priority; the object of the Middle- 
sex Registry Act, in requiring registration, merely 
being to give persons notice, and if the notice has 
reached the subsequent purchaser, he has the benefit 
of all the protection which the Act intended to give. 
(2) That notice to a solicitor is notice to a client. In 
Yorkshire, notice of an unregistered deed, &c. does 
not deprive a subsequent purchaser, &c. who registers, 
of the priority afforded by the Yorkshire Registry Act, 
1884, unless he has been guilty of actual fraud, that is, 
" fraud carrying with it grave moral blame " (per 
Stirling, J., in Battison v. Hobson); and therefore the 
principle established in Le Neve v. Le Neve is no 
longer applicable to Yorkshire. 

Harrison v. Forth. — -A very instructive case, showing 
that though a person purchases property with notice 
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of an incumbrance, yet, if his vendor had no notice of i 
it, he can, if he obtains the legal estate, shelter and pro- 1 
tect himself under the vendor's title. Thus, A. buys 
property from B. without notice of a charge in favour 
of C. A. sells to D., who has notice of C.'s charge. 
Yet I). takes free from the charge, for otherwise A. 
might never be able to dispose of the property. 

Saffron Walden Building Co. v. Rayner. — This case 
shows {inter alia) that notice to a solicitor of trustees- 
is not notice to the trustees, unless the solicitor was 
authorized to receive it, or unless it is communicated 
to the trustees by the solicitor in such a manner as to 
give them an intelligent apprehension of its nature and 
effect. 

Statutes to note. 

Real Property Limitation Act, 1833, ss. 24, 28 ; R. P.L. 
Act, 1837; and R. P. L. Act, 1874, s. 7.— Regulating 
the time within which actions must be brought to 
redeem or foreclose a mortgaged estate. 

Judicature Act, 1873, s. 25, sub-s. 5. — A mortgagor can 
sue in his own name for the possession or the rents of 
the mortgaged premises, or for trespass or wrong 
thereto, until the mortgagee has given notice of his 
intention to take possession or enter into receipt of the 
rents. 

[N.B. — Before this statute such actions had to be 
in the name of the mortgagee, he being the 
legal owner.] 

The Conveyancing Acts, 1881 and 1882. — These Acts 
contain some very important provisions relating to 
mortgages ; inter alia, obliging a mortgagee to trans- 

G. L 
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f er instead of reconveying ; allowing a mortgagor to 
inspect the title deeds ; placing restrictions on the 
doctrine of consolidation of mortgages ; enabling a 
mortgagor or mortgagee in possession to make leases 
for not more than twenty-one years, or building leases 
not exceeding ninety -nine years ; giving a mortgagee 
by deed power to sell, and perfect the sale; to insure 
and to appoint a receiver, and when in possession to 
cut timber ; enabling the Court to direct a sale in lieu 
of a foreclosure or redemption ; providing that, on the 
death of a sole mortgagee (or trustee) of hereditaments 
(not including copyholds to which the mortgagee has 
been admitted (Copyhold Act, 1894, s. 88)), his estate 
or interest, notwithstanding any testamentary disposi- 
tion, shall vest in his personal representatives, as a 
chattel real would vest. The schedules also provide a 
short statutory form of mortgage, and of a transfer 
and reconveyance of a statutory mortgage. 

The provisions of sect. tf of the Conveyancing Act, 
1882, are particularly important. By sub-sect. 1, it is 
provided that a "purchaser" (which includes a lessee 
or mortgagee, or an intending purchaser, lessee or 
mortgagee, or other person, who for consideration 
takes or deals for property) shall not be prejudicially 
affected by notice of any instrument, fact, or thing, 
unless it is either within his own knowledge, or would 
have come to his knowledge if such inquiries and 
inspections had been made as ought reasonably to 
have been made by him. 

By sub-sect. 3 of the same section, it is provided that 
a purchaser shall not be affected by notice of any in- 
strument, fact, or thing, unless in the same transaction 
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with respect to which a question of notice to the pur- 
chaser arises, it has come to the knowledge of his 
counsel as such, or of his solicitor or agent as such, or 
would have come to the knowledge of his solicitor or 
other agent as such, had proper inquiries been made 
(this signifies inquiries the omission to make which 
was not mere want of caution, but an act of culpable 
neglect on the part of the solicitor omitting to make 
them [Bailey v. Barnes) ). 

These enactments, in the main, merely declare the 
law relating to actual and constructive notice as it 
had been laid down by the Equity judges in the cases 
which came before them, and to which reference is 
made in Snell. With regard, however, to notice to 
the solicitor being notice to the client, the statute, by 
enacting that it must be received in the same transac- 
tion, has reversed the decision in Fuller v. Benett by 
preventing constructive notice extending to notice ob- 
tained by a solicitor or agent in a prior transaction, 
however recent or however closely connected with the 
transaction in which notice is alleged. [Re Cousins.) 

The Tenants' Compensation Act, 1890. — The effect of 
this act is mentioned in the note to Eeech v. Hall {ante, 
p. 141). 

The Companies Acts, 1900, s. 14, and 1907, s. 10. — 
Mortgages and charges created by a company re- 
gistered under the Companies Acts, 1862 — 1907, must 
(in most cases) be registered at Somerset House within 
twenty-one days after their creation. Otherwise they 
are void as a security against a creditor or the liqui- 
dator of the company. 



l2 
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Chap. XVII. — Equitable Mortgages. 
Remarks. 

If the student, after reading this Chapter in his 
Snell, gets up the following remarks, he should know 
enough of the subject-matter of the Chapter for 
Examination purposes. Should he be desirous of 
further information, he cannot do better than read the 
notes by Messrs. White and Tudor to the leading case 
of Mussel v. Russel. 

There are two kinds of equitable mortgages : — (1) A 
formal equitable mortgage arising from a mortgage of 
the equity of redemption. This is created by deed, 
and is really a conveyance of the property subject to 
the prior incumbrances, and subject to such incum- 
brances the mortgagee has legal rights. Such mort- 
gages are more commonly known as second and third 
mortgages. And (2) An informal equitable mortgage 
arising by a deposit of the title deeds, with or without 
a memorandum of deposit. 

The leading case Russel v. Russel settled a point 
previously disputed, namely, that an equitable mort- 
gage of lands could be created by a mere deposit of 
deeds without writing — thus, in effect, evading sect. 4r 
of the Statute of Frauds, which requires all contracts 
relating to lands to be in writing ; but a parol agree- 
ment to deposit without an actual deposit does not 
create an equitable mortgage. 

In connection with these informal equitable mort- 
gages the following points are settled : — 

(a) They extend to future advances if such was the 
intention on the first advance. 
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(b) They carry interest at four per cent. 

(c) An equitable mortgagee is preferred to a subse- 

quent legal mortgagee with notice, and the 
absence of the deeds is generally constructive 
notice to him ; but if he can show that he 
made inquiry for the deeds, and their absence \ 
was duly accounted for, he will have priority ; , 
for his equity is equal to that of the equit- 
able mortgagee, and he has obtained the 
legal estate, and therefore the maxim, 
" Where the equities are equal the Law 
prevails," applies. 

(d) A tenant for life by depositing the deeds only 

affects his own interest. 

(e) All the deeds need not be deposited : it suffices^! 

if those material to the title are left with the I 
intention of creating a mortgage. In the 
case of lands registered under the Land 
Transfer Acts, 1875 and 1897, a deposit of j 
the land certificate suffices to create an 
equitable mortgage. 

(f ) A deposit of title deeds with the view of pre- \ 

paring a legal mortgage probably creates an; 
equitable mortgage. ; 

(g) A deposit of a lease by way of equitable mort- 

gage is not a breach of a covenant not to 
assign. (Ex parte Cocks.) • 

(h) An equitable mortgagee is preferred to a subse- 
quent tenant by elegit, although the latter 
took possession of the lands without notice of 
the charge. (See Whitworth v. Gaugain.) 

(i) An equitable mortgagee takes subject to all the 
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equities affecting the depositor ; and, there- 
fore, if a trustee deposits the trust title deeds 
in breach of trust, the depositee cannot retain 
the deeds against the cestui que trust, even 
though he had no notice of the trust; for 
here the equities between the depositee and 
cestui que trust being perfectly equal, the 
claim of the latter, being prior in point of 
time, prevails, on the maxim, ' ' Qui prior est 
tempore potior est jure." 

(j) An equitable mortgagee has his remedy in 
Equity by way of foreclosure, and this is the 
proper remedy {Backhouse v. Charlton); but 
whether the deposit was accompanied by an 
agreement to execute a legal mortgage or 
not, the Court can order a sale in lieu of 
iforeclosure. {Oldham v. Stringer.) He has 
also the legal right to sue for money lent. 
And if his memorandum is by deed made 
since 1881, he can sell under the Convey- 
ancing Act, though he can only convey the 
equitable fee, and not the legal estate, unless 
empowered by the memorandum to do so, as 
the attorney of the mortgagor {Re Hodson 
and Howeh Contract); or if made between 
28th August, 1860, and 1st January, 1882, 
he can sell under Lord Cranworth's Act, and 
in this case is able to convey the legal fee. 
{lie Solomon.) 

(k) The Court will compel the mortgagor to execute 
a legal mortgage, the deposit being evidence 
of an agreement to do so. 
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(1) A memorandum, under hand only, accompany- 
ing a deposit of deeds by way of mortgage 
requires an ad valorem stamp at the rate of 
Is. per cent., and if it extends to future 
advances, stamp duty at the same rate must 
be paid either at the time of the original 
stamping of the memorandum, or within 
thirty days of the further advances being 
made. This is by the Stamp Act, 189.1. 

(m) If not properly stamped the memorandum 
would be inadmissible in evidence, but parol 
evidence would be admitted to explain the 
nature of the transaction. 

(n) The claim of an equitable mortgagee without i 
notice is preferred to that of the vendor of / 
the property in respect of his lien for unpaid/ 
purchase-money, if the purchase deed con- 
tains, or has indorsed on it, a receipt for the 
purchase-money ; for here the equities not 
being perfectly equal, inasmuch as the 
vendor was guilty of negligence, the maxim 
" Qui prior est tempore potior est jure 1 '' does 
not apply. {Rice v. Rice.) 

(o) In the absence of express agreement, an equit- 
able mortgagee by deposit is not entitled to 
receive six months' notice of the mortgagor's 
intention to pay off ; the mortgagor need 
only give a reasonable notice, that is, a 
notice sufficient to enable the mortgagee to 
look up the deeds and see what is owing to 
him. [Fitzgerald' 's Trustees v. Mellersh.) 

(p) Equitable mortgages are objectionable secu- 
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rities, inasmuch as the mortgagee gets no 
legal estate ; cannot, as a rule (but see (j), 
supra), sell except through the medium of 
the Court; cannot obtain possession, and is 
very liable to have his title postponed to 
that of a subsequent purchaser or mortgagee 
without notice. (See particularly hereon 
Agra Bank v. Barry.) But if, as in London 
and County Bank v. Goddard, the memo- 
randum of deposit contains a declaration of 
trust by the mortgagor in favour of the 
mortgagee, and gives the mortgagee a 
power to appoint a new trustee, and so 
gives him control over the legal estate, the 
security becomes more valuable and less 
risky, 
(q) The provisions of the Real Estates Charges 
Acts, 1854, 1867 and 1877, apply to equit- 
able mortgages. (See Pembroke v. Friend.) 



Chap. XVIII. — Of Mortgages and Pledges of 
Personalty. 

Remarks. 

The student is recommended to read this Chapter 
very carefully, so that he may notice the differences 
which exist between mortgages of realty and mort- 
gages of personalty, and between mortgages of per- 
sonalty and pledges of personalty. 
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Points to note. 

1. How a mortgage of personalty is defined, and 
how it differs from a pledge. 

2. What powers of redemption a pledgor of per- 
sonal chattels has. Whether there is any difference 
in his right when a time is fixed for repayment, and 
when there is no time fixed. 

3. What the remedies of (a) a pledgee, (b) a mort- 
gagee of chattels to obtain payment are. 

[N.B. — Both mortgagee and pledgee have a power 
of sale ; but in the case of a mortgage of 
personal chattels coming within the Bills of 
Sale Acts, the mortgagee cannot sell until 
five days after seizure. (Re Morritt.)~] 

4. What Jeff er if v. Sayles and Hockey v. Western 
decided as to the rights and duties of trustees of a 
reversionary sum of stock which had been mortgaged, 
on the reversion falling in, and the mortgagee de- 
manding that the fund be handed over to him on his 
receipt. 

5. Whether a pledgee can bind the pledgor by a 
transfer of the thing pledged ; the distinction which 
exists between negotiable and non-negotiable instru- 
ments being so transferred. 

6. Whether a pledgee, who has notice of an act of 
bankruptcy committed by the pledgor, can safely 
redeliver the pledge to the pledgor. 

7. Whether a pledge extends to further advances. 

8. A factor is entrusted with goods for the purpose 
of sale. Whether a pledge by him would be valid. 

9. What the Bills of Sale Acts provide as to mort- 
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gages of chattels of which the mortgagor remains in 
possession. 

10. Whether a mortgage by a company of its 
chattels requires registration as a bill of sale. 

11. What documents are and what are not within 
the statutes. 

12. What the Merchant Shipping Act, 1894, enacts 
as to mortgages of ships. 

Statutes to note. 

The Pawnbrokers Act, 1872. — In connection with 
pledges of personalty, the provisions of this Act 
(though not mentioned in Snell) must be borne in 
mind, as they control the general rules relating to 
such pledges when effected with pawnbrokers. The 
effect of the statute may be thus shortly stated : — 

With regard to pledges with pawnbrokers to secure 
loans not exceeding 10/., during the twelve months 
following the pledge, or within seven days after the 
expiration of such period, the pledgor may redeem the 

1 article pledged. After this time, if the loan for which 
the pledge was made did not exceed 10s., the article 
pledged becomes the absolute property of the pawn- 
broker; but if the loan exceeded 10s., and did not 
exceed 10/., then the pawnbroker can sell the subject- 
matter of the pledge in the manner laid down in the 
Act, applying the proceeds of sale — first, in paying 
the costs attending the sale, then in repaying himself 
the money lent with interest, any surplus belonging to 
the pledgor. If by the pawnbroker's fault the article 

] pledged is injured, the pledgor has a right of action. 
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Moreover, it is the duty of the pawnbroker to insure 
the articles pledged with him, and, if injured by fire, 
he is responsible. 

The Bills of Sale Acts, 1878 and 1882.— The pro- 
visions of which, as far as they particularly bear on 
this Chapter, are set out in Snell. See also Student's 
Statute Law under title " Bills of Sale." 



Chap. XIX. — Liens. 

Remarks. 

The student will find no difficulty in understanding 
this Chapter. He must bear in mind that liens are 
recognized at Law as well as in Equity ; the great 
distinction between legal and equitable liens being 
that the former are not recognized unless the claimant 
is in possession of the subject-matter of the lien, while 
in the latter possession is not necessary. Thus a 
vendor who has conveyed his lands, but has not 
received the purchase-money, has in Equity, though 
not at Law, a lien on the lands until paid. The 
nature of this lien has been already dealt with. (See 
ante, Chap. V.) The same remarks apply to a 
purchaser of lands in respect of his deposit before 
conveyance. 

Another distinction between common law and 
equitable liens is that the former is a mere passive 
right of retainer, and gives no right of sale except 
where some statute otherwise provides, as the Inn- 
keepers Act, 1878 ; whereas in Equity the subject- 
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matter of a lien may be sold through the medium of 
the Court in cases of necessity. 

The student must bear in mind that if a claim with 
regard to land has become barred by statute, any 
lien the claimant may have had is barred also ; the 
Statutes of Limitation relating to realty barring not 
only the remedy, but all rights as well. "It is, how- 
ever, otherwise with regard to Statutes of Limitation 
affecting personal actions ; for they bar the remedy 
only, and do not affect any other rights except the 
right of action, and therefore do not take away or 
affect a lien possessed by the claimant. It should also 
be noted that there is no statute by which an equit- 
able lien over pure personalty may be barred, though, 
of course, such a claim may be barred by laches. 
(Re Stuclei/, Stucley v. Kekewich, (1906) 1 Ch. 67.) 



Points to note. 

1. Instance a lien recognized in Equity, but not at 
Law. 

2. Distinguish (a) general and particular liens ; 
(b) a vendor's lien in respect of (i) goods sold by him; 
(ii) lands sold by him. 

3. What liens a solicitor has. 

[N.B. — -He has three: — (a) A common law lien on 
I deeds, &c. deposited with him as solicitor 
by his client. This exists in respect of costs 
and proper disbursements, and is a general 
lien but passive, and is only co-extensive 
with the client's right, (b) A common law 
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lien on money or costs recovered in an \ 
action, arbitration, or by a compromise ; 
this is particular but active, (c) A lien by 
virtue of the order of the Court on property 
recovered or preserved in any suit or matter, 
under sect. 28 of the Solicitors Act, I860.] 

4. Why it is that if a solicitor holds deeds of his 
client who is mortgagee only of the property to which 
the deeds relate, he is unable to retain the deeds 
against the mortgagor on redemption, although the 
client owes him a balance of account. 

5. Whether a solicitor can obtain a lien under the 
Solicitors Act, 1 860, on property if it does not belong 
to his client, or if his client is an infant. 

6. How far sect. 28 of the Solicitors Act, 1860, 
operates in favour of a town agent of a country 
solicitor. 

7. Whether the existence of the solicitor's lien for 
his costs will prevent a set-off between the parties of 
damages against damages or costs against costs. 

8. Whether A. in the following cases, or in any or 
either of them, has a lien in Equity. Case A. — -A. sells 
an estate to B., and in pursuance of agreement advances 
money to him to improve the estate. Case B. — A. and 
B. purchase an estate together; the estate is conveyed 
to them both, but A. paid all the purchase-money. 
Case C. — A. and B. are joint tenants of a lease ; A. 
renews the lease in the joint names of himself and B., 
and pays the costs of renewal. Case D. — A. and B. 
are joint lessees of a house; A. redecorates it at his 
own expense. 
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9. Whether a limited company has a lien of a 
member's shares for a debt or liability of the member 
io the company. 



Statutes to note. 

Solicitors Act, 1860, s. 28. — Under the provisions of 
this section, the Court before whom any cause or 
matter has been heard or is pending may order that 
the solicitor employed therein may have a charge on 
the property recovered or preserved for the costs of 
the proceedings — thus affording a solicitor an active 
lien. 

Innkeepers Act, 1878. — Under the provisions of this 
Act an innkeeper, who formerly had a merely passive 
right to retain his guest's goods until his account was 
paid, has the right to sell such goods after having had 
them in his possession for six weeks, and having given 
notice a month beforehand in the newspapers of his 
intention to sell — the statute thus giving an active lien 
to innkeepers. 



Chap. XX. — Penalties and Foefeituees. 

Remarks. 

The true ground of relief in Equity against penalties 
and forfeitures was stated by Lord Macclesfield, in the 
leading case, Peachey v. Duke of Somerset, to be " from 
the original intent of the case, where the Court can give 
a party by way of recompense all that he expected or 
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desired." In affording such relief Equity acts on the 
maxim that " The spirit and not the letter is to be 
regarded" ; at Law, the letter only being regarded, the/ 
penalty or forfeiture was exacted. To illustrate a case 
in which the Court would give relief : A. agrees with 
B. to do a certain act, and to secure performance of it 
gives B. a bond in the sum of 1,000/. A. fails to 
perform the act, and at Law the 1,000/. would be pay- 
able ; but in Equity the Court will look at the spirit of 
the thing, and see whether the 1 ,000/. secured by the 
bond was intended merely as a penalty to secure the 
performance of the act by A., or as a sum to be paid 
by way of liquidated damages to B. as a recompense 
to him for non-performance of the act. If the Court 
considered it in the light of a penalty, B. could only 
recover so much of the 1,000/. as would compensate 
him for the injuries sustained by the breach of A.'s 
contract; but if the Court considered the sum inserted 
as liquidated damages, A. would be bound by his 
contract, and have to pay the full sum of 1,000/. (See 
Kemble v. Farren and Wall-is v. Smith.) 

With regard to forfeitures, Equity granted relief 
under the same circumstances as it afforded relief with 
regard to penalties, namely, in those cases in which 
compensation could be decreed in lieu of the forfeiture. 
Common occurrences of forfeiture arise in connection 
with breach of covenants by lessees ; but in these 
forfeitures the Court generally refused relief, the only 
case in which relief was always afforded being for a 
forfeiture arising from breach of covenant to pay rent. 
By breach of this (as well as of any other) covenant, 
at Law, the lessor could, if there was a condition of 
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re-entry in the lease, eject the tenant ; but in Equity r 
if the tenant was prepared to pay the rent and interest 
and all costs, he was reinstated on the premises and the 
forfeiture was avoided. This particular equitable right 
to relief has been since recognized and regulated by 
the legislature, and relief has also, by statute, been 
afforded since 1859, in respect of forfeiture for breach 
of covenant to insure ; and now by the Conveyancing 
Act, 1881, as extended by the Conveyancing Act, 
1892, the Court can grant relief against forfeiture for 
breach of almost any covenant or condition. (See 
the provisions of this Act, post, p. 164.) 



Points to note. 

1. How the doctrine of Equity, with regard to 
penalties, may be stated. 

2. Whether a specially indorsed writ can be issued 
for the recovery of money due on a bond. 

||[N.B. — If it is a simple money bond, i.e., a bond 
given to secure the payment of a sum of 
money, such a writ can be issued.] 

3. A. agrees with B. to do a certain thing, and to 
secure the performance gives B. a bond in 1,000^. 
Whether Equity will allow A. to avoid performance of 
his act by paying the penalty. 

4. A. covenants with his landlord that he will not 
break up the meadow land, and that if he does he will 
pay an additional rent per acre on the quantity of land 
broken. Whether the Court will prevent A. from 
breaking the land in such a case. 

5. In another case A. lets meadow land to B. at. 
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21. per acre, and the contract provides that if B. 
chooses to do so he may employ the land in tillage 
at an additional rent of 21. an acre Whether B. in 
this case will be restrained from ploughing up the 
land. 

6. What are the five rules set forth in Snell relating 
to the distinction between penalties and liquidated 
damages. 

7. The facts and decision in Kemble v. Farren. 

8. Whether, apart from statute, the Court of Equity 
granted relief against forfeiture of a lease. 

9. What the Conveyancing Acts, 1881 and 1892, 
enact as to the power of the Court to grant relief to 
a lessee who has forfeited his lease by breach of 
covenant. To what covenants the Acts do not extend. 

10. Whether an underlessee can obtain relief if the 
head lease is forfeited for breach of covenant not to 
underlet. 

11. Whether the Court can, after the lessor has 
actually re-entered, give relief against forfeiture for 
(a) breach of covenant to pay rent; (b) breach of 
covenant to repair. 

12. A. holds a lease from B. with an option of pur- 
chase. A. breaks a covenant in the lease and his lease 
becomes liable to forfeiture. Before B. actually for- 
feits the lease, A. exercises his option. Whether B. 
can afterwards forfeit the lease. 

13. Whether the Court can and will grant relief to 
a copyholder against forfeiture. 



M 
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Gases to note. 

Sir Harry Peachey v. The Duke of Somerset. — Sir 
Harry being tenant of the Manor of Petworth, which 
belonged to the Duke of Somerset, and having for- 
feited his lands by making leases contrary to the 
custom of the manor, sought relief in Equity against 
the forfeiture. The Court, however, refused relief, 
because the true ground for relief in Equity (said 
Lord Macclesfield) is from the original intent of the case, 
where the penalty is designed only to secure money, 
and the Court gives the party all that can be desired 
or expected. And the forfeitures in copyhold were 
never intended by way of compensation. The facts 
that the steward of the manor stood by and allowed 
the lease, and that Sir Harry had no notice of the 
custom, were held immaterial. 

[N.B. — In case of forfeiture for non-payment of 
fines, or rent of copyhold land, the Court will 
grant relief ; for the money which is after- 
wards paid is paid according to the intent, 
except as to the time of payment.] 
Sloman v. Walter. — This case extends the principle 
of relief in Equity against penalties. As shown above, 
Lord Macclesfield laid it down that relief against 
penalties was confined to cases in which they are only 
designed to secure a sum of money, but the decision 
in Sloman v. Walter shows that Equity's jurisdiction is 
by no means of so limited a nature, and that relief is 
afforded against penalties inserted to secure performance 
of some collateral act. In this case the Court granted 
an injunction to prevent the defendant from suing at 
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Law to recover the amount of a bond which the 
plaintiff, his partner, had given him in 500/. to prevent 
him (the plaintiff) from using a certain room in the 
Chapter Coffee House of which they were partners, 
contrary to a covenant in their partnership articles. 

Lord Thurlow in his judgment said: "The rule 
that where a penalty is inserted merely to secure the 
performance of some collateral act, the enjoyment of 
the object is considered as the principal intent of the 
deed, and the penalty only accessorial, and therefore 
only to secure the damages, is too strongly established 
in Equity to be shaken." Therefore, Sloman, who 
had broken his covenant, had not to pay the whole 
500/., but only so much as would compensate Walter 
for the damage he sustained by the wrong use of the 
room by Sloman. 

Wallis v. Smith. — In this case the following rules 
with regard to liquidated damages and a penalty 
were laid down: — 1. If by a contract one certain 
sum is to be paid as liquidated damages on breach 
of any one of several stipulations, the real damages 
for the breach of no one of which can be ascer- 
tained at the date of the contract being entered 
into, such sum will not be treated as a penalty, 
even though it is apparent on the face of the agreement I 
that the breach of one stipulation may be more serious ; 
in its consequences than the breach of another stipulation.^ 
2. But if one of the stipulations is to pay a fixed sum . 
of money, and the amount to be paid for breach of j 
any stipulation is a much larger sum, such amount 
is a penalty, and only the real damage sustained by 
breach of any of the stipulations can be recovered. 

m 2 
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3. Lastly, it is doubtful whether, where one sum is 
to be paid on breach of several stipulations, and the 
breach of one or more of the stipulations will mani- 
festly only cause trivial damage, the sum to be paid 
is a penalty or liquidated damages. 



Statutes to note. 

The Common Law Procedure Act, 1852, ss. 210 — 212, 
enables Courts of Equity to grant relief to a tenant 
who has been ejected for breach of covenant to pay 
rent, provided that the tenant seeks relief within six 
months after being ejected, and is ready to pay the 
rent with interest and costs, and shows equitable 
grounds for relief. 

[N.B. — A tenant could obtain this relief in Equity 

long before any statute was passed on the 

subject, and, indeed, in circumstances in 

j which statute law does not allow relief ; for 

formerly the relief could be given at any 

time, while under the statute it can only be 

given within the limited period of six months 

from ejectment.] 

The Common Law Procedure Act, 1860, enabled 

Common Law Courts to grant similar relief. 

The Conveyancing Act, 1881. — Section 14 of this 
Act, as extended by the Conveyancing Act, 1892, 
contains some important provisions relating to for- 
feiture of leases by breach of covenant : shortly 
they are : — 

(1) No right of re-entry or forfeiture for breach of 
covenant shall be enforceable until notice has 
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been served on the lessee specifying the 
breach and requiring him to remedy it (if 
capable of redress), and to make pecuniary 
compensation for the breach, and the lessee 
fails to comply with the notice for a reason- 
able time. 

(2) When a lessor is seeking to enforce a right of 

re-entry or forfeiture, the lessee may apply 
for relief, which the Court may grant on 
terms, or otherwise, or refuse. 

(3) The section applies to underleases and assign- 

ments of leases, as well as to original leases, 
and to grants at a fee farm rent. It also 
applies to a mere tenant under an agreement 
for a lease, provided he has become entitled 
to have his lease granted. (Sect. 5 of the 
Conveyancing Act, 1892.) 

(4) The section does not extend to (i) a covenant 

or condition against assigning, underletting, 
parting with the possession, or disposing of 
the land leased, (ii) In mining leases, to a 
covenant or condition allowing the lessor to 
have access to or inspect the books, weighing 
machines, or other things, or to enter or in- 
spect the mine or workings thereof. It used 
not to extend to a condition whereby the 
lease was forfeited on bankruptcy of the 
tenant or on his interest in the lease being 
taken in execution ; but now relief can be, 
in most cases, obtained under the Convey- 
ancing Act, 1892, in respect of this forfeiture, 
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by a sale of the lease within a year of bank- 
ruptcy or execution. 

(5) The law of forfeiture, or re-entry, or relief in 

case of non-payment of rent, is not affected 
by this section, and so the provisions of the 
Common Law Procedure Act, 1852 (see 
above), still apply. 

(6) The section applies to leases made either before 

or after the commencement of the Act, and 
notwithstanding any stipulation to the contrary. 



Chap. XXI. — Married Women. 

Remarks. 

This is an important Chapter, and the student is 
particularly advised to read it very carefully. 

From very early days the Court of Chancery found 
ample ground for asserting its jurisdiction over married 
women, from the fact that they were, at Common Law, 
with regard to their property and power of contract- 
ing, in a helpless state. 

In no single case did Equity control the harsh rules 
of the Common Law more than in exercising the bene- 
ficial jurisdiction which it entertained with regard to 
married women. 

The three main ways in which assistance was afforded 
to married women were — 

(A). In allowing them to hold property for their 
separate use, free from the control and en- 
gagements of their husbands. 



Gibson's aids to equity. 167 

(B) In allowing them an equity to a settlement out 

of property which the husband could not 
obtain without recourse to Equity. 

(C) In protecting their right of survivorship in re- 

versionary personal property. 
Of these three the first is by far the most important. 
A few words with regard to each. 



A. — The Wife's Separate Estate. 

During coverture, at Law the wife had no property 
rights at all ; all her property vested in the husband. 
ISTo injustice arose from this legal rule as long as the 
husband supported her, but the injustice of the rule 
became flagrant when the husband separated from the 
wife and yet was entitled to keep her property. In 
such a case it was that the Court of Chancery first 
extended its protecting arm by allowing the wife, 
when so separated, to hold property given to her for 
her separate use, and to deal with it as if a feme sole. 
The idea of recognizing a married woman as in the 
position of a feme sole, once started, soon grew ; and in 
course of time, whether living with or in separation 
from her husband, the Court recognized her right to 
hold as a. feme sole pi'operty given for her separate use ; 
at first, indeed, only when trustees were appointed, 
but afterwards without the intervention of trustees, in 
which latter case the Court held the husband, in whom 
the legal interest vested, trustee for his wife. 

It was soon discovered that some further step must 
be taken by the Court to give the wife the full benefit 
of property given to her for her separate use, inasmuch 
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as her husband contrived, " by kicks or kisses," to 
induce her to dispose of it as he wished, and thus 
rendered the protection intended to be given to 
married women nugatory. In this state of things the 
Court allowed property to be settled on married 
women for their separate use without power of anticipa- 
tion of the income or alienation of the corpus, and by this 
means prevented any disposition of the property in 
favour either of the husband or anyone else. The 
validity of this clause was first recognized in Pybus v. 
Smith, and by the advice of Lord Thurlow — the then 
Lord Chancellor — it was inserted in the settlement of 
his niece (Miss Watson), of which Lord Thurlow was 
a trustee ; and its validity is now established, whether 
the subject of the gift be real or personal, and whether 
it be in fee or for a less interest. The restraint, like 
.the separate estate, only attaches during coverture; 
but, unless during discoverture the woman disposes of 
; the property, the restraint will again attach on re- 
marriage, unless, indeed, the restraint is — as it may 
be — expressly confined to some particular coverture. 

Where there is no such restraint, it has for a long 
time been clearly settled, and it is now expressly 
enacted by statute law (M. W. P. Act, 1882), that a 
married woman may deal with her separate estate by 
way of contract or absolute disposition by act inter 
vivos, or by will, as if she were a feme sole. 

The student must not confound separate estate in 
Equity, which has been recognized for a very lon°- 
time, with the separate property which, by recent 
statutory enactments, a married woman may acquire. 
Under these enactments, and principally under the 
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Married Women's Property Act, 1882, separate pro- 
perty can be held by a married woman as if she were 
a feme sole. The fact that the legislature has recognized 
the rights of married women to have a separate and 
independent status apart from their husbands is con- 
clusive proof of the wisdom exercised by the Courts of 
Equity in giving them such a position long before the 
legislature awoke to the unjust way in which the 
common law rules as to married women's property 
operated. 

The subject of separate estate is a most interesting 
and important one, and the student must cai*efully 
work up from his Snell all the points given infra, as 
well as carefully notice the effect of the cases to which 
his attention is drawn in these Aids at the end of the 
Chapter. 

B. — The Wife's Equity to a Settlement. 

Unless property was given to the separate use of a 
married woman, Equity followed and obeyed the Law, 
and was obliged to allow the husband to have full 
control of his wife's property — -at least, during cover- 
ture. If, however, the property was equitable, i.e., 
of such a nature that the husband could not, if it 
were withheld from him, get it without recourse to 
Chancery, the Court would, in certain circumstances, 
compel him to settle a portion of the property on his 
wife and children. This favour shown to the wife by 
the Court was known as her " equity to a settlement," 
and was allowed on the maxim that " He who seeks' 
equity must do equity." 

The equity will perhaps present itself with more 
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familiarity and simplicity to the student bj 7- means of 
an example. 

A legacy of 1,000/. was, by the will of a testator who 
died before 1st January, 1883, given to a married 
woman, and was not stated to be for her separate use. 
At Law the money belonged absolutely to the husband, 
but as no action lay at law to recover such a legacy 
until the executor had assented to it, he could not 
compel payment except through the medium of the 
Chancery Division ; and if the executor refused to pay 
the legacy to him, his only plan was to seek the aid of 
the Court, and the Court would only decree in his 
favour on condition that some part of the legacy 
(usually one-half) was settled on his wife and children. 
If he could obtain payment from the executor without 
recourse to Equity, he could keep the whole, accord- 
ing to his strict legal rights. To prevent him from 
doing this the wife could, if she thought fit, take pro- 
ceedings in Equity as plaintiff, asking the Court to 
settle a certain portion of the legacy upon her. 

The wife's equity to a settlement is not of much im- 
portance nowadays, for, owing to the provisions of the 
M. W. P. Act, 1882, by which all marital rights in the 
wife's property have been removed, there will never 
be, in the case of women married since 1882, any 
necessity for the Court to interfere on behalf of the 
wife, since the whole of any property corning tojher is 
by the Act made her separate property; and the only 
case in which the jurisdiction of the Court can be 
invoked at the present time is when the wife was 
married before 1st January, 1883, and her title to the 
property accrued before that date. 
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C — The Wife's Right by Survivorship to Reversionary 
Interests in Pure Personalty. 

Before the passing of the Married Women's Rever- 
sionary Interests Act, 1857, these reversionary interests 
were inalienable. An example will explain. 10,000/. 
was vested in trustees upon trust for A. for life, re- 
mainder in favour of B., the wife of C. At Law, the 
10,000/. not being given to B. for her separate use, be- 
longed to C, but in Equity he was only entitled to it sub 
modo, the rule being that if it fell into possession during 
coverture it belonged to him. It also belonged to him if 
he survived his wife, although the reversion had not 
fallen in during coverture ; but if B. survived her 
husband, C, the reversion not having fallen in before 
his death, in Equity B. was entitled to it by right of 
survivorship. It was this chance of taking the pro- 
perty by survivorship that Equity would not allow the 
wife to be deprived of, holding that in whatever way 
the husband might, alone or with his wife, deal with 
the interest (e.g., by his buying up the life interest of 
A. and then disposing of the whole property), the wife 
was entitled to it on his death if he died before the 
tenant for life (A.). This rule has been considerabl}^ 
affected by the Married Women's Reversionary In- 
terests Act, 1857, and by the M. W. P. Act, 1882, the 
former of which allows the husband and wife together, 
by an acknowledged deed, to dispose of these interests 
in most cases, and the latter enables the woman alone 
to dispose of them as if a feme sole, provided, if she 
was married before 1st January, 1883, her title accrued 



I 



172 Gibson's aids to equity. 

on or after that day ; but where the Acts do not apply, 
the old rule, as above stated, holds good. 

It may be here mentioned that a deed of separation 
between husband and wife, though void in the Eccle- 
siastical Courts, has always been enforced in Equity, 
the proper elements existing; and the Court would by 
injunction restrain a husband or wife, after entering 
into such a deed, from proceeding in the Ecclesiastical 
(afterwards Divorce) Court " for restitution of conjugal 
rights," and this equitable principle is, under the fusion 
effected by the Judicature Acts, now recognized in the 
Divorce Division, so that a deed of separation can 
be pleaded as a defence to a suit for restitution (see 
Marshall v. Marshall) ; and it has been held that, since 
the M. W. P. Act, 1882, husband and wife may agree 
inter se to separate without any trustee being inter- 
posed; and inasmuch as reconciliation (which puts an 
end to the separation) may take place within a year, a 
verjDaXan^angemerv^suffices. (Macgregor v. Macgregor.) 



Points to note. 

1. What interest the husband took in the following 
properties of his wife : — (a) her real property ; (b) her 
leaseholds in possession and in reversion; (c) her choses 
in possession ; (d) her choses in action — and how far 
his rights were affected by his death in her lifetime. 

2. Why Equity assumed jurisdiction over married 
women and their property. 

3. What equitable separate estate is, and the 
various ways in which it may be acquired. 
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4. Property, before 1883, was given directly — i.e., 
without the intervention of trustees — to a married 
woman for her separate use ; whether Equity would 
enforce the trust in favour of the married woman, 
and if so, by what means. 

5. Instance words which have been held to be 
sufficient to create a separate estate in favour of a 
married woman, and words which have been held to 
be insufficient for the purpose. 

6. What powers of disposition a married woman 
has over realty and over personalty settled to her 
separate use. 

7. Whether the fact that a married woman has 
disposed of realty settled to her separate use would 
prevent the husband's curtesy from attaching. 

8. A married woman dies, having given all her 
separate projjerty by her will to her brother. It 
happens that she has saved half the income derived 
from her separate estate for several years previous to 
her death. Whether such savings would pass to her 
brother as separate estate or belong to the husband, 
and why. 

9. A married woman allows her husband to receive 
the income of her separate estate. Whether she has 
any claim against him for the amounts so received by 
him. 

10. A married woman, entitled to realty and per- 
sonalty for her separate use, dies intestate in the 
lifetime of her husband. To whom her properties 
respectively devolve and descend. 

[The husband's right to curtesy out of the lands 
is not affected by the M. W. P. Act, 1882 
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[Hope v. Hope), and his right to the personalty 
as her husband is also not affected, and it 
seems that it is only necessary for him to 
administer to his wife in respect of such 
personalty when it is outstanding in the 
hands of third parties. (Surman v. Wharton ; 
Stanton v. Lambert.)'] 

11. Whether personalty appointed under a general 
power of appointment by the will of a married 
woman (a) was formerly, (b) is now subject to her 
debts. 

12. How the old rule that a married woman could 
not bind her separate estate by her contracts was 
gradually relaxed. 

13. Whether the contracts of a married woman, 
made before 1st January, 1883, bound her after- 
acquired property. Whether contracts made on or 
after that date have this effect. 

14. Whether a married woman's separate estate is 
liable to make good a fraud or breach of trust com- 
mitted by her. 

15. Whether a creditor of a married woman seeking 
to make some property acquired by his debtor after the 
contract available for his debt must show that she pos- 
sessed separate estate at the time of the contract. How 
far the M. W. P. Act, 1893, affects the point. 

16. Why it was that a feme coverte possessed of 
separate estate could not be made a bankrupt. How 
this point is affected by the M. W. P. Act, 1882. 

17. Whether a married woman, who, though pos- 
sessed of separate estate, fails to pay a judgment debt, 



gibson's aids to equity. 175 

«an be sent to prison under sect. 5 of the Debtors Act, 
1869. 

18. Whether a married woman may be made bank- 
rupt for non-compliance with a bankruptcy notice. 

19. How, and against what property, a judgment 
against a married woman is enforced. (For form of 
judgment, see Scott v. Morley.) 

20 Whether the creditors of a married woman 
who was possessed of separate estate, and who has 
died, have any remedy against such estate. 

21. How far a married woman's powers of con- 
tracting and binding her separate estate are affected 
by a clause against anticipation being attached to the 
separate property. 

22. What the origin of the restraint on anticipation 
was. 

23. Why it is that a restraint on the alienation of 
the property of a married woman is allowed, while all 
such restraints on alienation of the property of a man 
are illegal. Whether the restraint is affected by the 
perpetuity rule. 

24. Whether the restraint on alienation attaches 
only to one coverture, or to all future covertures. 

25. Property is given to a single woman for her 
separate use, without power of anticipation. Whether 
she can, before marriage, dispose of it. If she marries 
without doing so, and becomes a widow, whether she 
could then alienate it. 

26. A testator, having a power of appointment 
over a settled fund, directs 1,500/. to be raised and 
paid to X., a married woman, absolutely for her 
separate use without power of anticipation, and 
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appoints that a quarter of the residue shall be held on 
trust for X. absolutely for her separate use without 
power of anticipation. Whether X. can claim to have 
either the 1,5001. or the quarter of the residue, or 
both paid over to her. (Acason v. Greenwood.) 

27. What words are sufficient to prevent alienation 
of separate property. Give instances of words which 
have been held insufficient. 

28. What the case of Wright v. Wright decided as 
to the effect of a woman during widowhood changing 
property given to her subject to restraint, and then 
marrying again. 

29. Whether a married woman seised of an estate 
tail for her separate use, without power of anticipation, 
can bar the entail. 

30. A married woman being possessed of separate 
property, on which a restraint on anticipation is im- 
posed, applies to the Court for leave to make a con- 
veyance of the property. Whether the Court could 
always or can now allow the alienation. 

31. Whether separate estate subject to restraint can 
be resorted to for payment of costs incurred by its 
owner (1) in bringing an action ; (2) in defending an 
action. What statute governs the question. 

32. Whether separate estate subject to restraint can 
be impounded to recoup the trustee for loss incurred 
by breach of trust instigated by the owner of such 
separate property. What statute governs the ques- 
tion. 

33. Whether, on a wife refusing to comply with a 
decree for restitution of conjugal rights, the Court may 
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order her to make provision for the husband out of 
property settled on her without power of anticipation. 
{Mitchell v. Mitchell.) 

34. Whether "arrears" of income of separate 
estate subject to restraint can be taken in execution 
under a judgment obtained against a married woman. 
(Hood-Barrs v. Heriot.) Whether income accruing due 
after the date of the judgment could be taken. 
(Bolitho v. Gidley.) 

35. Whether, after the husband's death, property 
which during his life the wife was restrained from 
anticipating can be taken in execution to satisfy a 
debt incurred by her during coverture. {Brown v. 
Dimbleby.) 

36. In what circumstances a married woman is 
entitled to separate property under the Matrimonial 
Causes Acts, 1857 and 1858. 

37. In what suits the Divorce Division has power 
to vary settlements, and for whose benefit. What 
object the Court aims at in making the variation. 

38. State the effect of the Summary Jurisdiction 
(Married Women) Act, 1895. 

39. A woman married on the 1st January, 1871, 
became entitled in 1880 under her father's will to 
300/. personalty, and to realty value 1,000/., neither 
property being given to her for her separate use. 
Whether she would be entitled to hold the property for 
her own use free from her husband's control under 
the Act of 1870. 

40. Whether, if the property had come to her 
under her father's intestacy, there would have been 
any difference, or if the father had died in 1884. 
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41. A woman married in 1869. What the nature 
of the husband's liability for her ante-nuptial torts 
and contracts was. 

42. The same question if married in (a) 1871; 
(b) 1875; (c) 1883. 

43. What property the Married Women's Property 
Act, 1882, declares to be the separate property of a 
married woman. Whether the date of the marriage 
makes any difference. 

44. Under the will of a testator who died in 1865 
a married woman became entitled to a reversionary 
interest in a sum of 10,0007. The reversion fell 
into possession in ] 908. Whether it is her separate 
property under the Act of 1882 or not. (Raid v. 
Reid.) 

45. In what way a married woman's liability for 
her contracts has been extended by the Married 
Women's Property Act, 1893. 

46. Whether a married woman can make a will. 

47. Whether a married woman's will speaks from 
its date, or the end of the coverture, or the death of 
the testatrix. The authority on the point. 

48. A married woman, entitled to property under 
the Act of 1882, contracts with respect to it. Whether 
she can (a) sue alone, (b) be sued alone on such 
contract. 

49. Whether a bankrupt married woman could be 
compelled to exercise a general power of appointment 
in favour of her creditors. 

50. Whether a committal order may be made 
against a married woman on a judgment (a) for an 
ante-nuptial debt ; (b) for a post-nuptial debt ; (c) for 
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poor rates. Whether she can be attached for failure 
to pay trust- money into Court. 

51. The position of a woman as to money lent by 
her to her husband (1) in ordinary cases ; (2) in case 
of his bankruptcy; (.Tin case of his death and his 
estate being insolvent, and his widow being or not 
being his executrix or administratrix. 

52. The provisions of the Married Women's Pro- 
perty Act, 1882, as to a married woman accepting the 
office of and acting as trustee, executrix, or adminis- 
tratrix. 

53 Whether a married woman trustee could (a) for- 
merly, (b) nowadays, convey the trust property with- 
out a deed acknowledged. What the recent statute 
on the point is. 

54. Whether a husband is liable for his wife's 
devastavits, breaches of trust, or other torts committed 
during coverture. 

55. The civil and criminal remedies given to mar- 
ried women with regard to their separate estate by 
the Married Women's Property Act, 1882. 

56. Whether husband or wife can sue the other for 
a tort. 

57- By what tribunal disputes between husband 
and wife with regard to the wife's separate property 
are settled. 

58. Whether a married woman is liable to main- 
tain her husband and children. 

59. What the Married Women's Property Act, 
1882, provides as to the power of a married woman 
to effect a life policy, and the like point as to hus- 
bands. How the Act affects settlements. 

n 2 
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60. On her marriage a woman settles her own 
property on herself with a restraint on anticipation. 
How far the restraint is binding. 

61. What the effect is of a gift to A. and B. and 
the wife of B. 

62. What pin-money is. Why recognized by law. 
If the wife allows her pin-money to get into arrear, how 
much of the arrears she or her executor can recover. 

63. What the wife's paraphernalia consist of. 

64. Whether old family jewels or jewellery given 
(a) by her husband, (b) by a stranger, constitute para- 
phernalia or separate property. 

65. What powers of disposition a man has over his 
wife's paraphernalia. Whether the paraphernalia of 
the wife can be seized by the creditors of the husband. 
After the husband's death, what the widow's position 
is as to her paraphernalia. 

66. A husband disposes of his wife's paraphernalia 
by will. He also gives her by his will a legacy of 
1,000/. The wife's position on his death. 

67. The wife's equity to a settlement did not 
depend on any right of property. On what, then, it 
depended. 

68. Whether the wife can herself as plaintiff assert 
her equity to a settlement. (Elibank v. Montolieu.) 

69. The guiding principles which govern the Court 
in decreeing or refusing to decree a settlement in 
favour of the wife. 

70. Whether the Court would decree a settlement 
of (a) leaseholds; (b) pure personalty; (c) realty. 
Whether it makes any difference whether the property 
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is legal or equitable, or what the extent of the wife's 
interest is. 

71. How a married woman's equitable reversionary 
interests in realty and leaseholds (not being separate 
property) can be disposed of. 

72. 1,000/. is, by instrument dated in 1856, vested 
in trustees for A. for life, with remainder to B., who is 
a married woman. Whether B. can, with or without 
her husband, assign her interest to a third person ; or 
whether her husband, with or without her concurrence, 
can do so. 

73. Whether B. in the case supposed would have 
power to dispose of the 1,000/., if the instrument under 
which she acquired it was dated (a) in 1860, (b) in 
1883, instead of 1856. 

74. What the provisions of " Malins' Act" are. 

75. In order that the husband may become abso- 
lutely entitled to his wife's choses in action, he must 
" reduce them into possession." What the meaning 
of this is. What amounts to such reduction. 

76. Whether, in decreeing the wife her equity to a 
settlement, the Court settles the property on the wife 
and children, or on the wife alone. If the former, 
whether the wife could waive her equity, and so defeat 
the children's interest. 

77. The various ways in which a wife might lose 
her equity to a settlement. 

78. The amount and form of the settlement. 

79. Whether a settlement made by the husband on 
his wife, out of property belonging to her, would be 
liable to be avoided by creditors under 13 Eliz. c. 5, 
or sect. 47 of the Bankruptcy Act, 1883. 
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80. A. was, before 1883, engaged to B. Pending 
engagement, which ripened into marriage, B. conveyed 
her property away to C. without A.'s knowledge. 
Whether the conveyance could be set aside. 

81. Whether there would be any difference if (i) 
A. did not know of the fact that B. possessed this 
property, or (ii) C. did not know of the engagement 
and gave value for the property. 

82. A. and B. being engaged, B. conveyed her 
property to C. The engagement came to nothing, 
and B. engaged herself to D., and their marriage took 
place in 1880. Whether D. could upset the convey- 
ance to C, if he could show that C. knew of B.'s 
engagement at the time of conveying. 

83. Why applications to set aside settlements, as 
being in derogation of marital rights, are not now 
made. 

Cases to note. 

Pybus v. Smith. — This case is full of historical 
interest, as it was the first case in which the Court 
recognized the right of restraining a married woman 
from alienating her separate propert}^. The case 
was before the Court in 1791, when Lord Thurlow 
expressed his opinion to be (referring to marriage 
settlements), " that if it was the intention of a 
parent to give a provision to a child in such a 
way that she could not alienate it, he saw no objec- 
tion to its being done, but such intention must be 
expressed in clear terms." And since this case, 
the validity of the clause against anticipation of 
separate property has never been questioned, and 
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as the Court said, in Lady Bateman v. Faber, " the 
restraint has now received the sanction of the legis- 
lature," referring, no doubt, to sect, 19 of the M. W. P. 
Act, 1882. 

The actual effect of the clause, however, was not 
settled by this case, but left to the judges to determine 
in the year 1840, in the well-known leading case of 
Tullett v. Armstrong. In this case, the whole question 
as to the effect of the clause against anticipation was 
thoroughly discussed and settled by Lords Langdale 
and Cottenham. 

The former judge decided that the separate use 
clause and the restraint on anticipation must stand or 
fall together with regard to their operation in the 
event of a subsequent or second coverture ; and this 
view was confirmed on appeal by Lord Cottenham, 
who had expressed a strong opinion in a previous case 
that the restraint could not attach during a second 
coverture. The effect of this decision is shown clearly 
in the general conclusion drawn in the text. In the 
judgment Lord Cottenham said that, by accepting the 
positions of Lord Langdale, '' he was doing what in 
him lay to dissipate the alarm which had prevailed, 
lest the separate estate should be held not to exist at 
all during subsequent coverture, or lest — which would 
be a greater evil — it should exist without the protection 
of a clause against anticipation." In spite of the 
restraint the Court may now make an order dealing 
with the property, if for the woman's benefit, and she 
consents (Conveyancing Act, 1881, s. 39); and under 
sect. 3 of M. W. P. Act, 1893, the Court may order 
the separate estate subject to restraint to be resorted 
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to for payment of costs of proceedings instituted by 
the woman, and by sect. 45 of the Trustee Act, 1893, 
separate estate subject to restraint may be impounded 
by the Court's order to indemnify a trustee against 
liability incurred by a breach of trust instigated, &c. 
by the owner of such separate estate ; but with these 
exceptions the restraint still prevents all dealings with 
the property during coverture. 

Taylor v. Meads. — In this case Lord Westbury, in 
1865, decided that a married woman could dispose by 
deed or will, and if by deed, without acknowledgment, 
of her equitable interest in property settled to her 
separate use (where no restraint is imposed) as if she 
were a feme sole, and this whether trustees were inter- 
posed or not ; and now, by the M. W. P. Act, 1882, 
express provision is made enabling a married woman 
by will or otherwise to dispose also of her legal 
interest in property which the Act makes her separate 
property as if she were a feme sole. 

Hulme v. Tenant. — A contract under seal (e.g., a 
bond) by a married woman binds her separate estate. 
This decision of Lord Thurlow was disapproved of by 
Lord Eldon, but was followed in Heatley v. Thomas, 
and in subsequent cases. 

[N.B. — Before the decision in this case by Lord 
Thurlow, in 1778, it was held that a married 
woman could not, by contract, bind her 
separate estate. The student will observe 
that this case only extends to contracts under 
seal ; but in course of time bills of exchange 
and promissory notes, and then any written 
contract, and ultimately even the verbal con- 
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tracts of a married woman, were allowed to 

bind her estate in Equity. (See Matthewman's 

case, mentioned below.)] 

Matthewmaii's case.- — The student will observe from 

the decision in this case, mentioned in Snell, that the 

general engagements, whether by word of mouth or 

in writing, of a married woman, bind her separate 

estate. This is always so, unless (1) the property is 

subject to restraint on alienation; or (2) the contract 

is made by the woman as her husband's agent. 

[N.B. — The principle of this case is recognized, 
and indeed enlarged, by the M. W. P. Acts, 
1882 and 1893, by which every contract of a 
married woman, unless made by her as an 
agent, is presumed to be made with regard to 
and so as to bind her separate estate.] 
Pike v. Fitzgibbon. — The Court of Appeal in this case 
decided, in 1881, that — 

(1) The general engagements, or provisions, or 

contracts of a married woman are payable : 
out of the separate estate which the woman 
had at the time of the engagements, &c. 
being entered into, and which was at that time 
free from all restraint on alienation, or so much 
of it as remains free at the time of judgment.! 

(2) The liability does not extend to property sub- 

sequently acquired by her for her separate 
use, whether free from or subject to a re- 
straint on alienation. 
But now the M. W. P. Act, 1882, makes the second) 
part of the decision in Pike v. Fitzgibbon no longer law/ 
as to contracts made since 1882, as the Act makes the 
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contract binding not only on separate estate which the 
woman has at the date of the contract, but also on that 
which she subsequently acquires ; but as to contracts 
made before 5th December, 1893, the existence of 
separate property at the date of the contract free from 
restraint was necessary in order that after-acquired 
property might be made liable for breach of contract, 
and the separate estate must have been of such a 
character that it might be reasonably inferred by the 
Court that the woman intended to bind it. (Palliser 
v. Gurnet/.) 

As to contracts made on or after 5th December, 
1893, the existence of such separate estate at the date 
of the contract is rendered unnecessary by the pro- 
visions of the M. W. P. Act, 1893. 

Gunston v. Maynard, — As a married woman can be 
sued, under the M. W. P. Act, 1882, as a feme sole, 
judgment can be given against her, but, provided she 
defends the action as a married woman [Beard v. Bell- 
wood), execution can only isstie against her property 
(Scott v. Morley), unless, indeed, the action is brought 
against her in respect of an ante-nuptial debt, since in 
that case the judgment may be enforced against her 
personally, and she may be committed to prison under 
sect. 5 of the Debtors Act, 1869. (Robinson v. Lynes.) 

Seroka v. Katienberg ; Earle v. Kingscote. — Notwith- 
standing that a married woman may be sued alone for 
a tort committed by her, the husband, if joined as co- 
defendant, is still liable to pay the damages recovered. 
(Howard v. Digby. — No arrears of pin-money can be 
recovered by the wife's executors. 

Lady Elibank v. Montolieu. — This case established,. 
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in the year 1801, that a wife can, by petition as 
plaintiff, actively assert her right to a settlement out 
of equitable property, which the husband could only 
obtain by recourse to the Court, without waiting until 
the husband or his assignee seeks the Court's aid. 
The equity thus became recognized as a " definite and 
enforceable right." In this case the wife died after 
decree for a settlement on her and her children had 
been made, and a question afterwards arose whether 
the children were entitled to have the settlement 
carried out in their favour, and this point was decided 
in — 

Murray v. Lord Elibank in favour of the children's 
rights. 

Strathmore v. Bowes. — This is the leading case to 
quote in connection with conveyances made by a 
woman during engagement in derogation of her future 
husband's rights. In this particular case the con- 
veyance was good, it having been made before the 
engagement, which resulted in matrimony. The 
student's attention is also called to Goddard v. Snow, 
Blanchet v. Foster, and Taylor v. Pugh, as important 
cases on this subject, the effects of which are given in 
Snell. 

Reid v. Reid.— The M. W. P. Act, 1882, does not 
apply to a reversionary interest (whether vested or 
contingent) which accrued to a married woman before 
the 1st January, 1883, notwithstanding the fact that 
the interest fell into possession on or after that date. 
In order that property coming to a woman married 
before 1883 may be separate estate under the Act, her 
first title must accrue on or after 1st January, 1883. 



188 gibson's aids to equity. 

The case, of course, only applies to women married 
before 1883. 

Mander v. Harris ; Jupp v. Buckwell. — In spite of 
the Act of 1882, when property is given to A. and B. 
man and wife, and C, a third person, A., B., and C. 
do not take in thirds, but A. and B. take a moiety 
only, and C. the other moiety, B. taking her share of 
* the moiety for her separate use. To enable husband 
and wife in such case to take as if not married, special 
words must be used. (See Byram v. Tuil.) 

Barnett v. Howard; Brown v. Dimbleby. — It is enacted 

by the M. W. P. Act, 1893, s. 1 (following the rule 

established by the Courts), that a married woman's 

contract is not enforceable against any property which 

at the date of the contract or afterwards she is 

restrained from anticipating. And on this enactment 

it was decided by the Court of Appeal in these cases 

that, although the restraint on anticipation becomes 

\ ineffectual when the husband dies or the parties are 

' divorced, yet the married woman's creditor cannot 

| after the husband's death or after the divorce enforce 

his claim against property which during the coverture 

was subject to the restraint. 

Hood-Barrs v. Heriot ; Bolitho v. Gidley. — These 
cnses establish that the interest of property subject to 
a restraint on anticipation is liable to satisfy a judg- 
ment obtained against a married woman if the interest 
has accrued due at the date of the judgment, i.e., the 
date on which leave to sign judgment was obtained 
( Colyer v. Isaacs) ; but that interest which accrues due 
afterwards cannot be got at by the judgment creditor. 
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Statutes to note. 

The Married Women's Property Acts, 1870, 1882, 
1893, and 1907. — The provisions of these statutes are 
fully set forth in the Student's Statute Law and 
Supplement thereto, and the attention of students 
is particularly directed to them. Under the Act of 
1882, a married woman is for most purposes, as 
regards separate property, put in the position of a 
feme sole. 

The Married Women's Reversionary Interests Act, 1857 
(Malms' Act). — -This Act enabled married women to 
dispose of their reversionary interests in pure personal 
estate by deed acknowledged, executed, with the 
concurrence of their husbands, with the formalities 
laid down in the Fines and Recoveries Act, 1833, 
as to the conveyance of real property by married 
women. 

The Act, however, does not apply (1) where there 
is a restraint on alienation ; (2) where the interest 
is acquired under an instrument dated before 1st 
January, 1858 ; (3) where the interests are acquired 
under the marriage settlement. 

The Act also allows a married woman, by deed 
acknowledged, to release her equity to a settlement 
out of personalty, and to release any power of appoint- 
ment over personalty. 

If the title to the property accrued on or since 
January 1st, 1883, or if the woman was married on 
or after that date, a deed acknowledged would not be 
necessary, as the M. W. P. Act, 1882, enables such 
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property to be dealt with as if the woman were a 
feme. sole. 

The Conveyancing Act, 1881. — By sect. ^9 it is pro- 
vided that, although a married woman is restrained 
from anticipation, the Court may, where it appears to 
be for her benefit, by judgment or order, with her 
consent, bind her interest in any property. 

[N B. — In Hodges v. Hodges the Court made an 

order under this section to enable the woman 

to pay her debts, considering that to free her 

from being harassed by her creditors was for 

her " benefit," but the order will not usually 

be made for such a purpose. The Court has 

i/no jurisdiction to remove the restraint and 

allow the woman to hold it free therefrom, 

but may merely make an order that, in spite 

of the restraint, the property be used for some 

purpose named in the order, which must be 

in the Court's, and not merely in the woman's, 

opinion beneficial to the woman. [Re Warren's 

1 Settlement. )~\ 

By sect. 40, a married woman has power, as if she 

were unmarried and of full age, by deed to appoint an 

attorney on her behalf for the purpose of executing 

any deed, or doing any other act which she herself 

might execute or do. 

The Settled Land Act, 1882. — Where a married 
woman is a tenant for life she can exercise the powers 
conferred by the Act as a feme sole, if the life interest 
is held by her for her separate use, and, if not, she 
and her husband are together to be deemed tenant for 
life, and the statutory powers can be exercised not- 
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withstanding any restraint on anticipation. This 
enactment does not enable a married woman tenant in 
fee simple absolute, subject to restraint, to dispose of 
the property. (Bates v. Kesterton.) 



Chap. XXII. — Infants. 

Remarks. 

On the Crown, as parens patriot, formerly fell the 
duty of protecting infants who had no other protector 
or guardian, and this protective jurisdiction became 
from early times vested in the Chancellor, as the 
Crown's delegate in these matters, and so infants 
became the subject of the general superintendence 
and protective jurisdiction of the Court of Chancery ; 
and now, by the Judicature Act, 1873, s. 34, the 
jurisdiction over all matters relating to the wardship 
of infants and their estates is given to the Chancery 
Division ; and by sect. 25 of the same Act, the rules 
of Equity with regard to the custody and education 
of infants are in future to prevail. 

The jurisdiction over infants is usually only exer- 
cised — can, indeed, only be usefully exercised — when 
the infant has property ; and the principal relief 
afforded with regard to infants is to appoint guardians 
for them to take care of their property, see that they 
are properly educated and properly married, and that 
proper settlements are effected upon them on their 
marriage. 
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The jurisdiction of the Court over infants is 
paramount to that of the father, and the Court does 
not hesitate to remove the children from the custody 
of the father, who is their guardian by nature and 
nurture, if it is satisfied that in the children's interest 
such a removal is desirable. 

As a rule, directly any steps are taken in the 
Chancery Division concerning the property of an 
infant, the infant becomes a ward of Court ; but 
(1) an application under the Marriage Act, 1823, s. 17, 
to appoint a guardian to give consent to a marriage ; 
or (2) an application under the Infant Settlements 
Act, 1855, for leave to make a marriage settlement ; 
(3) payment into Court under the Trustee Act, 1893 ; 
and (4) payment into Court under the Lands Clauses 
Act, 1845, do not have this effect. 

Points to note. 

1. Who the natural guardian of infant children is. 
Whether the mother is ever guardian of her infant 
children. How far the question is affected by the 
Custody of Infants Act, 1873, and the Guardianship 
of Infants Act, 1886. 

2. A father wishes to appoint a guardian to his 
infant children, to act after his death. Whether he can 
do so or not. If so, whether by rule of the common 
law or by statute, and whether by deed or will. 

3. The same question as to the mother, stating how 
far the Guardianship of Infants Act, 1886, affects 
that parent. 

4. Whether in any case a third person can, by act 
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of the father, acquire the right of being guardian to 
his children. 

5. Whether the Court has power to remove a 
guardian and appoint another in his place. 

6. In what circumstances an infant becomes a ward 
of Court. 

7. Whether the Court entertains jurisdiction over 
infants when the infants hold no property. 

8. In what circumstances the Court will make an 
order depriving a father of the custody of his children. 

9. What the Custody of Children Act, 1891, enacts. 

10. What powers a guardian has over the ward. 
When he is required to give security. 

11. In what religion the ward must be brought up. 
13 . Why it is that a guardian must not, as a rule, 

change the nature of his ward's property. In what 
cases he would be justified in making such a change. 

13. Whether, supposing a conversion of an infant's 
real property is made, and the infant dies under age, 
his heir-at-law or personal representatives will take the 
property so converted. Whether the result would be 
the same if the infant had attained majority before his 
death ; or if the property had originally been per- 
sonalty, and lands had been bought. 

14. A. marries B., a ward of Court, without the 
Court's consent. A. did not know that B. was a ward. 
Whether A. is guilty of an offence, and if. so, to what 
punishment he is subject. 

15. What course is adopted by the Court to prevent 
marriages of wards of Court without the Court's con- 
sent. A. wishes to marry B., a ward of Court — how 
he must proceed to get the Court's consent. 
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16. Whether infants caD make binding settlements 
on their marriage — if so, by what means and under 
what statutory enactment. 

17. In what cases the income of infants' property 
is applied for their maintenance, even though they 
have fathers living and capable of supporting them. 

18. In what circumstances the Court will order the 
father to refund property of the child which he has 
used for its maintenance. Whether he will ever be 
reimbursed if he has used his own property for the 
child's maintenance. 

19. Whether the Court, in ordering maintenance, 
will allow a larger sum than may be really necessary 
for the infant himself or herself. Instance cases. 

20. Whether the Court would charge expenses of 
past maintenance on an infant's freeholds. 

21. When the Court will order maintenance out of 
income directed to be accumulated. 



Cases to note. 

Re Agar-EUis. — If a man before marriage expressly 
promises the woman he is about to marry that the 
children (if any) shall be brought up in her (and not 
his) religion, although on the faith of this promise the 
marriage takes place," the promise is not binding; but 
the father has the right to have the children brought up 
in his own religion, and this though the children may 
have acquired a prior belief in the mother's religion, 
provided the father has not after marriage abdicated 
his paternal rights as to education. 

Re Clark, an Infant, shows that this right of the 
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father will be lost if from his conduct it appears that 
he permitted and intended his child to be brought up 
in the mother's religion. 

Re Scanlan ; Re McGrath. — After the death of the 
father, the mother, as guardian, must educate the 
children in her deceased husband's religion, unless in 
his lifetime he had waived his right to have them thus 
educated. 

Eyre v. Shaftesbury. — If A. and B. are, by will of C, 
appointed guardians to his infant child, on the death 
of A. the sole guardianship vests in B. the survivor. 
But it would be otherwise if A. and B. were appointed 
by the Court. 

Statutes to note. 

12 Car. 2, c. 24. — This statute abolished the guar- 
dianship of the lord over the infant heir and his pro- 
perty, and allowed the father by deed or will, and 
whether of full age or a minor, to appoint a guardian 
to his infant children. This Act is still in force, and 
it is under its provisions that guardians are constantly 
appointed; but the power of an infant father to 
appoint a guardian by will is no longer operative, as 
by the Wills Act, 1837, no will of a minor is valid. 
An infant can, however, still appoint by deed — a kind 
of testamentary deed, to come into operation on his 
death. This Act did not extend to the mother, who 
has, however, now a power of appointing a guardian 
under the Guardianship of Infants Act, 1886. (Vide 
post, p. 198.) 

The Infant Settlements Act, 1855. — The Court may 
authorize settlements to be made by infants on their 

o2 
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marriage ; but the applicant must, if a^male, be twenty 
years, and if a female, seventeen years of age ; and 
settlements so made are as binding as if the settlor 
were of full age, unless the settlement is by an infant 
tenant in tail, and takes the form of a disentailing 
assurance ; or exercises a power of appointment over 
an estate tail : in these cases death of the infant under 
age renders the settlement void. [Scott v. Hmibury.) 

This statute extends to a post-nuptial settlement, 
not only in the case of an infant ward of Court (Re 
Sampson and Wall), but also in the case of infants who 
are not wards. (Re Phillips.) But the Court cannot 
enable a married woman who is an infant to make a 
settlement of property which, if she were an adult, 
she could not herself settle, e.g., of reversionary per- 
sonalty not alienable either under Malins' Act or the 
M. W. P. Act, 1882. (Seaton v. Seaton.) The Court, 
under this statute, has no power to compel an infant, 
even though a ward of Court, to make a settlement, 
but merely to sanction a settlement on the application 
of an infant. (Leigh v. Leigh.) 

The Custody of Infants Act, 1873, allows the Court, 
on the application of the mother, to commit the 
custody of her infant children to her until they attain 
the age of sixteen, subject to such right of access by 
the father as the Court may allow. A wider provision 
on the same point is made by sect. 5 of the Guardian- 
ship of Infants Act, 1886 (post, p. 198). The Act 
jalso provides that a clause in a separation deed giving 
jthe mother the custody of the children shall not be 
necessarily void, but that it shall be for the Court to 
direct whether it ought to stand or not. 
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The Conveyancing Act, 1881. — By sect. 42, full powers 
of managing infants' lands are conferred on the trus- 
tees of the settlement appointed for the purpose, and, 
if none so appointed, on the trustees having a power 
of sale over the settled land, and if none, on the 
persons appointed as trustees by the Court. By 
sect. 43, without any application to the Court trustees 
holding property for infants may apply the income 
for the maintenance, education, or benefit of the 
infant, and this whether the infant's interest is for life 
or for any greater interest, and whether absolute or 
contingent on his attaining the age of twenty-one, or 
on the occurrence of any event before that age, and 
whether there is any fund available for the purpose, 
or any person bound to provide for the infant's main- 
tenance, or not. This provision applies, even though 
the income may be directed to be accumulated [Re 
Thatcher's Trusts, 26 Ch. D. 426); but it does not 
apply when the infant is contingently entitled in such 
a way that even though he attain twenty-one he would 
not be entitled to the past income. [Re Dickson, 29 
Ch. D. 331.) It, however, does apply to contingent 
gifts to children as a class who are entitled on the 
happening of the contingency to income as well as 
corpus, even though one or more of the children may 
have acquired a vested interest by attaining majority 
(Re Holford, Holford v. Holford, 1894, 3 Ch. 40); but 
not if the gift does not carry the intermediate income, 
as in the case of a future devise of realty, for in such 
a case the first child to attain majority is entitled to 
the whole income until another share vests. (Re Averill, 
1898, 1 Ch. 523.) 
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By sect. 40, a married woman, though an infant, may 
by deed appoint an attorney to do any act which she 
herself might do. 

The Settled Land Act, 1882.— By sect. 59, where an 
infant is seised of lands in his own right, the lands 
are deemed settled lands, and the infant tenant for 
life thereof, so that the lands can be leased, sold, and 
otherwise dealt with under the Act as if the infant 
was tenant for life ; and by sect. 60, where the tenant 
for life is an infant, the statutory powers of sale, &c. 
can be exercised by the trustees of the settlement, or, 
if none, by the person appointed by the Court on 
application by the guardian or next friend of the 
infant. 

The Guardianship of Infants Act, 1886. — By sect. 2, 
on the death of the father, the mother is to be 
guardian of her infant children alone if no guardian 
has been appointed by the father, or jointly with the 
guardian if any appointed by him. By sect. 3, a 
mother may by deed or will nominate some fit person 
to act as guardian after her death jointly with her 
husband; but such guardian cannot act unless the 
Court confirms the appointment ; and this the Court 
can only do if it is shown that the father is unfitted 
to be sole guardian. This section also allows the 
mother to appoint by deed or will a guardian to act 
after the death of her husband and herself; and such 
guardian, if the husband also appoints a guardian, is 
to act jointly with the father's guardian. By sect. 4, 
every guardian appointed under the Act has the same 
powers over the estate and person of the infant as a 
guardian appointed under 12 Car. 2, c. 24. By sect. 5, 
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the mother may apply for an order for custody of her 
children, and right of access by father or mother; 
and the Court in making the order is to consider 
( 1 ) the welfare of the infant ; (2 ).the parents' conduct ; 
(3) the parents' wishes. Sect. 6 allows the Court to 
remove any testamentary guardian, or guardian 
appointed under this Act. By sect. 7, a Court pro- 
nouncing a decree for judicial separation, or for 
divorce (absolute or nisi), may declare a parent unfit 
to have the custody of the children of the marriage ; 
and the parent so declared unfit is not, as of right, 
entitled to the custody or guardianship of such 
children on the death of the other parent. By sect. 9, 
the Courts having jurisdiction under the Act are the 
County Courts and the High Court of Justice, except 
that the jurisdiction under sect. 6 is confined to the 
High Court. By sect. 10, provision is made for re- 
moving proceedings from the County Court to the 
High Court. Sect. 13 provides that nothing in the 
Act is to restrict the jurisdiction of the High Court to 
appoint or remove guardians. 

The Custody of Children Act, 1891. — This Act gives 
to the Court a wider jurisdiction than it had pre- 
viously exercised with regard to the parent's right 
of custody. Sect. 1 enables the Court to refuse 
an order on the application of a parent for the 
custody of his child on the ground of the parent's 
abandonment or desertion of the child, or other con- 
duct of the parent. Sect. 2 enables the Court, on 
the application of a parent for the custody of his 
children, to make the order for custody subject to the 
condition that the parent pay to the person having 
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the custody such sum for the costs incurred in bringing 
up the child as to the Court may seem reasonable. 
By sect. 3, when the Court is satisfied that the parent 
has abandoned or deserted his child, or allowed his 
child to be brought up at another person's expense, in 
such a way as to show that he was unmindful of his 
parental duties, the Court is to refuse the parent's 
application for custody unless the applicant for the 
custody of the child satisfies the Court that he is a fit 
person to have the custody. Sect. 4 recognizes the 
right of a parent, whose application for custody is 
refused, to have his child brought up in his religion, 
subject to the Court's power to consult the child's 
wishes in the matter. Sect. 5 explains that the word 
" parent " includes any person at law liable to maintain 
the child or entitled to its custody. 



Chap. XXIII. — Lunatics. 

Remarks. 

The jurisdiction over lunatics, which Was formerly 
exercised by the Lord Chancellor and Lords Justices 
in Chancery, is not by the Judicature Acts transferred 
to the Chancery Division of the High Court, but is 
vested in the Lords Justices of the Court of Appeal, or 
some of them ; and the Chancery Division has only 
jurisdiction with regard to lunatics and their property 
in those cases in which it would have jurisdiction if 
no lunacy existed. Thus, if a person has been found 
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a, lunatic under a proper inquiry made by the masters 
in lunacy, the Chancery Division, on application 
(under the direction of the judges in lunacy) by the 
committee of the lunatic, would afford the same relief 
{e.g., order specific performance of a contract entered 
into with the lunatic) as it would have afforded had 
there been no lunacy and the lunatic himself had 
sought the Court's aid. 



Points to note. 

1. In whom the jurisdiction in respect of lunatics 
and idiots has been vested in the past. 

2. In what judges the jurisdiction in lunacy is now 
vested. 

3. What appeal there is from orders made in lunacy 
matters. 

[The appeal from the Lords Justices who made 
the order is to the other judges of the Court 
of Appeal, and thence to the House of Lords, 
and not to the Privy Council. See sect. 18 
of the Judicature Act, 1873, post, p. 202 ; 
and see Re Mrs. Cathcart.~\ 

4. What the decision in Beall v. Smith was. 

5. Whether, if a lunatic is made bankrupt, the 
trustee in his bankruptcy can claim all his property. 

6. Whether the Court will increase the allowance 
granted for the maintenance of the lunatic so as to 
benefit his near relatives. 

7. The Court directs conversion of a lunatic's pro- 
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perty. Whether the conversion affects the represen- 
tatives of the lunatic. 

[N.B. — If the conversion arises under the powers 
contained in the Lunacy Act, 1890, the re- 
presentatives are not affected. (See sect. 123 
of the Act.)] 

8. Whether the masters in lunacy have power, 
under sect. 116 of the Lunacy Act, 1890, to sanction 
(a) a lease, (b) a sale of land of which a lunatic not 
so found is tenant for life. 

9. A lunatic not so found has for some years been 
maintained at the expense of the guardians of the 
union. Whether they can obtain repayment out of his 
estate (a) in his lifetime, (b) after his death. If so, by 
what means. 

Statutes to note. 

The Judicature Act, 1873. — Sect. 17 excepted the 
jurisdiction over lunatics formerly exercised in Chan- 
cery from passing to the judges of the High Court ; 
and sect. 18 provided that in the Court of Appeal 
should be vested all the jurisdiction in lunacy appeals 
formerly vested in her Majesty's Privy Council. 

The Judicature Act, 1875, s. 17, authorized the 
appointment of such of the judges of the High Court 
or Court of Appeal as her Maj esty thought fit as j udges 
in lunacy. 

The Settled Land Act, 1882. — By sect. 62, when the 
tenant for life of settled lands is a lunatic so found by 
inquisition, the statutory powers may be exercised by 
the committee, but only by leave of the Lord Chan- 
cellor or Lords Justices. But this section does not 
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apply to lunatics not so found, and if it is desired to 
sell the fee simple in land of which the lunatic is 
tenant for life, it is necessary to hold an inquisition 
(Re Baggs ; Re De Moleyn), though leases can be 
made by some person appointed by the lunacy judges 
under the Act next mentioned. (Re Salt.) 

The Lunacy Act, 1890, ss. 116 et seq., gives wide 
powers of management and administration of a lunatic's 
estate. The powers are exercisable, in the case of a 
lunatic so found by inquisition, by his committee, 
and, in the case of a lunatic not so found, by a person 
appointed by the judge in lunacy (often called a 
receiver) ; in either case the sanction of the judge in 
lunacy must be first obtained. 
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Part III.— CONCURRENT JURISDICTION. 

All the matters to which the student's attention up to 
the present time has been directed are those in which 
the Court of Chancery exercised a jurisdiction entirely 
exclusive of the Common Law, there being in such 
matters no relief at all at Law. In the matters, how- 
ever, to which this Part III. of Snell relates, there 
was some remedy at Law, but in some cases it was 
inadequate, and in others wholly inappropriate, and 
therefore Equity assumed jurisdiction to give the 
exact relief required ; and in course of time suitors in 
these cases came practically exclusively into the Court 
of Chancery, and now come to the Chancery Division 
of the High Court. 



Chap. I. — Accident. 

Remarks. 

When an unforeseen and injurious event, act, or 
omission arises, without any neglect or misconduct of 
the party seeking relief, for which no adequate relief 
can be had at Law, Equity assumes jurisdiction on the 
ground of accident. 

With regard to obligations flowing out of contracts 
which the party has taken upon himself, Equity affords 
no relief, for here the injury is not unforeseen, so that 
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if A. covenants generally that he will pay the rent of 
premises during a certain term, and during the term 
the premises are accidentally destroyed, he must pay 
the rent notwithstanding, and he has no right to relief 
on the score of accident — accident in truth it was in 
the common meaning of the word, but not accident as 
remediable in Equity, for it was not unforeseen, and 
the tenant ought to have expressly stipulated that the 
obligation to pay rent should not continue after such 
an event, at any rate until the premises were re- 
instated, and if unable to obtain such a cesser clause 
in his lease he should have taken the precaution to 
insure his rent. 

The cases in which relief has been afforded on the 
ground of accident are numerous, and of a diversified 
kind. 

Equity's interference on the ground of accident was 
generally traceable to some circumstance which pre- 
vented the party from obtaining relief at Law. Thus, 
on a lost bond, Equity would afford relief, because 
the plaintiff had no remedy at Law, owing to the rule 
of the Common Law Courts which required him to 
produce the bond. Again, if a person in possession 
of land lost his title deeds, his only remedy was in 
the Court of Chancery ; for he could not sue in the 
Common Law Court for possession, being already in 
possession. If he wished to be established in his 
possession, his remedy was therefore in Chancery. 
But if he was out of possession he had a complete! 
remedy at Law, since he could sue for possession and! 
give secondary evidence of the contents of the deeds, 
and therefore Chancery did not interfere. 
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With regard to lost negotiable instruments, relief 
was generally afforded, on the ground that an in- 
demnity to the defendant was required and none could 
be given at Law. 

In many cases by statute the Common Law Courts 
obtained jurisdiction to grant relief in cases of lost 
instruments ; but this statutory extension of the 
Common Law powers did not abolish the Chancery 
jurisdiction ; and even now that Law and Equity are 
concurrently administered, relief on the ground of 
accident will usually be granted in the Chancery 
Division of the High Court. 

It was in respect of lost instruments that the Equity 
jurisdiction in accident was usually sought ; but relief 
was also constantly asked in respect of powers which 
had been defectively executed, and the appointment, 
owing to the defect, was void at Law. Thus, if A. 
executed a power of appointment in favour of B. on 
paper, when the instrument giving the power required 
parchment, the appointment was void at Law, the terms 
of the power not having been strictly complied with ; 
but in Equity, the defect not being of the essence of 
the power, and the intention to execute the power 
appearing, B., if (1) a purchaser from A. — using the 
term purchaser in its wide sense, so as to embrace a 
lessee and mortgagee, and possibly also an intended 
husband, — or (2) a creditor of A. — using this term also 
in a wide sense, so as to include a legitimate child and 
a wife, — or (3) a charity, could get the defect remedied 
on the ground of accident, and be entitled to the 
benefit of the appointment. Unless B. was such a 
purchaser, a creditor, or a charity, the appointment 
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failed in Equity as well as at Law, for defective 
appointments are not the subject of equitable relief 
in favour of volunteers. 



Points to note. 

1. How accident, as remediable in Equity, is 
denned. 

2. The three groups of cases in which Equity re- 
lieves against accident. Why it was that in cases of 
lost bonds Equity gave relief ; and why in the case of 
lost negotiable instruments. 

3. Why the loss of a title deed was not always a 
ground for relief in Equity. To enable the plaintiff 
to get relief in such a case, what he must establish. 

4. What the Bills of Exchange Act, 1882, has 
provided with regard to lost bills. 

5. When Equity grants relief to remedy a defective 
execution of a power. In whose favour the Court will 
grant relief. 

6. A. has a power to appoint property by will only, 
and he appoints by deed in favour of a purchaser. 
Whether, on the purchaser's application, the Court 
will remedy the defect, and decree the appointment 
good. 

7. Whether, in the case just mentioned, there 
would be any difference if the power had been exer- 
ciseable by deed, and the appointment had been made 
by will. 

8. Whether the Court relieves in the case of non- 
execution of a power of appointment. Whether there 
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is any difference in this respect between a mere power 
and a power in the nature of a trust. 

9. Why it was necessary for executors and ad- 
ministrators to seek relief on the ground of accident 
in certain cases. 

10. Whether an executor who has distributed the 
residue on a wrong principle of law can in Equity 
recover the money, and so obtain relief on the ground 
of accident. 

11. Mention four cases in which no relief is afforded 
in Equity on the ground of accident, with reasons in 
each case. 

12. A tenant who has entered into a general cove- 
nant to repair the' premises during the whole term 
asks you ( 1 ) whether he must rebuild the premises 
which have been destroyed by accidental fire ; 
(2) whether he must pay his rent during the time that 
the buildings are uninhabitable. How you would 
advise. 

13. An obligation is cast by law on a tenant. 
Through no fault of his, its fulfilment becomes im- 
possible. What the position of the tenant is. 

14. A. agrees to sell goods to B. at a price to be 
fixed by C. C. dies without having fixed the price. 
Whether Equity will grant any relief. 

15. Why it is that no assistance is afforded in 
Equity to a person who shows by satisfactory evidence 
that a third person deceased intended bestowing a 
legacy upon him, but was prevented by accident from 
doing so. 
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Cases to note. 

Tollett v. Tollett. — This is the leading case on^ 
Equity's jurisdiction in remedying defective execu- 
tions of powers. A., having a power of appointment 
by deed over property, exercised the power in favour 
of his wife by will ; the Court held that the defect < 
could be remedied, and allowed the appointment to 
stand. 

[N.B. — Here there was an intention to execute 
the power, but the form prescribed was not 
followed by the act declaring the intention. 
Where the defect is not merely of form, but L 
of substance, no relief can be given. Thus, ' 
a power to appoint by will cannot be sup- 
ported if executed by irrevocable deed, for 
the fact that the appointment is made exer- 
ciseable by will only shows an intention on 
the part of the donor of the power that the 
donee should be able to revoke the appoint- 
ment and make a fresh one up to the moment 
of his death. To appoint by irrevocable deed 
is therefore a material departure from the 
terms on which the power was given.]] 

Barrow v. Isaacs. — A tenant who forfeits his lease 
by assigning contrary to covenant, without his land- 
lord's licence, cannot, on the ground that he forgot to 
get the leave, obtain relief from the forfeiture, the 
injury to him in such a case arising not from accident 
but from negligence. 
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Statutes to note. 

[ Wills Act, 1837. — By sect. 10, a will which is 
properly executed in accordance with the provisions 
pf sect. 9 is to be deemed duly executed so as to 
pass property over which the testator has a power 
of appointment, though it may have been expressly 
Required that some additional formalities be observed. 
On the other hand, a will which is not executed in 
accordance with sect. 9 will not pass property subject 
to a power, even though it is executed in accordance 
with the formalities prescribed by the instrument 
giving the power. (Re Barnett, Dawes v. Ixer (1908), 
W. N. 28.) 

The Law of Property Amendment Act, 1859. — By 
sect. 12, a deed attested by two witnesses is, as to 
execution, a valid execution of a power of appoint- 
ment by deed, notwithstanding some additional or 
other formality as to attestation is required by the 
instrument giving the power. 

[These two statutory provisions do away with the 
necessity of seeking Equity's assistance to 
rectify a deed or will made under a power, 
where, say, three witnesses are required by 
the instrument giving the power and two wit- 
nesses only attest the instrument exercising 
the power ; such an appointment at Law 
was void altogether, but upheld in Equity in 
favour of one of the favoured persons before 
mentioned (see ante, p. 206). Now by these 
statutes the appointment is in all cases good 
both at Law and in Equity.] 
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By sect. 29, an executor or administrator who hasi 
given proper notice to creditors and claimants to send i 
in their claims before a date fixed in the notice is at i 
liberty to distribute the residue, after satisfying those 
claims of which he has notice ; and the creditors, &c. 
who have not sent in their claims have no remedy 
against him, but must follow the assets in the hands 
of the beneficiaries. 

[Formerly the executor was liable to the creditors 
in such a case, and he had in Equity a right 
to make the beneficiaries refund, on the 
ground that he had made an erroneous 
payment.^ 



Chap. II. — Mistake. 
Remarks. 

This is a difficult chapter. In reading it the 
student roust not confuse mistake with misrepresentation 
or fraud. Transactions are frequently invalidated by 
some misrepresentation or fraud on the part of one of 
the parties, but cases of pure mistake not induced by 
misrepresentation or fraud are comparatively rare. 

Mistake exists, in the legal sense, "where a person, 
acting upon some erroneous conviction — either of law 
or of fact, — executes some instrument or does some act 
which but for that erroneous conviction he would not 
have executed or done." 

There are really three classes of cases in which 
questions of mistake arise. 

(1) When money is parted with by mistake. In 
this case the money can be recovered if the 
p2 
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mistake was one of fact and it was not 
paid after the institution of legal proceedings. 
If, however, it was paid under a mistake of 
law, it cannot usually be recovered, nor can 
it be recovered if it was paid under 
compulsion of legal proceedings, unless the 
institution of such proceedings was an abuse 
of the process of the Courts. 

(2) Mistakes in contracts. Here the mistake may- 

be either mutual, i.e., of both parties, or 
unilateral, i.e., of one party only. Where it 
is mutual, as, for instance, where the parties 
contract for the sale and purchase of 
something which, unknown to both of them, 
is not in existence at the time, there is 
really no contract and the parties will be 
restored to their original position. But, if 
only one party is mistaken, the mistake as a 
rule is no ground for rescission of the 
contract, nor is it even a defence to an action 
for specific performance except in cases of 
great hardship. An exception exists, however, 
if (a) the mistake is material, and (b) not 
produced by the negligence of the party 
mistaken, and (c) of a fact which the party 
having knowledge ought to have disclosed to 
the other. 

(3) Mistakes in written instruments. Although 

external evidence is not usually admitted to 
vary a written instrument, yet such evidence 
is admissible to show that by mistake the 
instrument does not carry out the intention 
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of the parties. If satisfied that this is so, the 
Court will rectify the instrument so as to 
make it conform to the real intention, but to 
obtain this relief it is necessary to show that 
both parties were mistaken as to the effect 
of the instrument ; for the remedy, if any, 
in the case of unilateral mistake is rescission, 
not rectification. The most important case 
falling under this head is the rectification of 
marriage settlements. 



Points to note. 

1 How mistake is defined, and how divided. 

2. In what case or cases the maxim " Ignorantia 
legis neminem ezcusat" does not apply. 

[Shortly, they may be stated thus : — 

(1) Where the mistake is on a matter of 
private right, e.g., the construction of a 
private Act of Parliament. 

(2) Where money is paid to an officer of 
the Court, e.g., a trustee in bankruptcy. 

(••!) Where it is a mistake of foreign law, 
that being a question of fact. 

(4) Where it is a mistake of an elemen- 
tary principle of law, the Court in such a 
case inferring imposition. (See Lansdowne 
v. Lansdowne, post, p. 216.)] 

3. An eldest son, believing that by our law of 
inheritance lands descend equally between the sons, 
agrees with his only brother to divide the lands on his 
father's death intestate. Afterwards discovering his 
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mistake, lie seeks relief from the agreement in Equity. 
Whether he would obtain relief. If so, on what 
ground. 

4. Whether money paid under compulsion of legal 
process can be recovered back if (a) the plaintiff was 
ignorant of the fact that the money was not really 
due ; (b) the plaintiff knew that the money had been 
already paid. 

5. A. and B., being doubtful as to a particular point 
of law affecting their rights, compromise the matter. 
Whether such a compromise is binding. 

6. Why, in Equity, family compromises are upheld 
if possible. What elements must exist in such com- 
promises to make them binding. Whether good faith 
and honest intention are sufficient, or whether any- 
thing further is needed. 

7. No relief can be afforded on the ground of mis- 
take when a bond fide purchaser will be prejudiced by 
the relief. An explanation of this. 

8. Instances of cases where mistake of fact is 
remediable, and instances where no relief is afforded. 

9. The difference in the remedy where the mistake 
is mutual and where it is unilateral. [Paget v. Marshall.} 

10. By marriage articles the first life interest in 
property is given to A. ; by the marriage settlement, 
made in pursuance of the articles, the first life interest 
is given to B. Whether the articles or the settlement 
prevail (1) if the articles were executed before and the 
settlement after marriage ; (2) if both were executed 
before marriage. 

11. The terms of a marriage settlement are in 
accordance with the intentions of the wife, but not of 
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the husband. Whether the latter can, on the ground 
of mistake, have the settlement reformed. 

12. In what cases Equity can rectify mistakes in 
wills. 

[N.B. — Where by mistake something has been in- 
serted in a will which was not intended, the 
jurisdiction to strike out the erroneously in- 
serted matter is vested in the Probate Division 
and not in the Chancery Division. [In the 
goods of Boehm. It is for the former Division 
to say what the will is, for the latter to say 
what it means. J] 

13. A woman gave a legacy to A., describing him 
as "her husband." It happened that he never had 
been her husband, as the marriage between them was 
void, A. having had another wife living at the time. 
Whether A would be entitled to his legacy. 

14. A testator by codicil revokes a legacy given to 
A., giving as a reason that A. has died since the date 
of his will. On the testator's death A. is still alive. 
Whether the Court would aid him in such a case on 
the ground of mistake. 

15. Instance cases in which no relief is afforded in 
Equity on the ground of mistake. 

16. A testator, having given A. a legacy of 1,000/., 
states in a codicil that A. has had an advance of 500/., 
and directs the amount to be deducted from his 
legacy. Whether A. can adduce evidence to show 
that as a matter of fact the advance was only 250/. 

17. Whether the Court will rectify a mistake in a 
settlement which was enrolled under the Fines and 
Recoveries Act, 1833. [Hull-Dare v. Hall-Dare.) 
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Cases to note. 

Lansdowne v. Lansdowne. — The plaintiff, who was the 
son of the eldest brother of a deceased intestate, had a 
dispute with his uncle, a younger brother, respecting 
the right to inherit the real estate of the deceased. It 
was agreed to consult a schoolmaster, who, finding it 
an axiom that " land could not ascend but always 
descended," decided that the younger brother was 
entitled. Acting on this representation it was agreed 
that the son of the elder brother and the younger 
brother, his uncle, should share the land, and a bond 
and conveyances were executed for the purpose of 
carrying out the agreement. The nephew applied 
for relief, and Lord King decreed that the bond and 
conveyances had been obtained by mistake and mis- 
representation, and decreed them to be given up to be 
cancelled. 

Cooper v. Phibbs. — The maxim " Ignorantia legis non 
excusat" refers only to the general law of the country, 
and not to a mere private right. " Private right is a 
matter of fact ; it may be the result also of matter of 
law ; but if parties contract under a mutual mistake 
and misapprehension as to their relative and respective 
rights, the result is that that agreement is liable to 
be set aside as having proceeded upon a common 
mistake." 

Stapilton v. Stapilton. — An agreement to compromise 
a doubtful right is binding, and if such an agreement 
is made to save, if possible, the honour of a family the 
Court will decree a performance of it ; but disclosure 
by each party of all facts, whether asked for or not, 
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relating to the matter compromised, is essential. This 
is shown by 

Gordon v. Gordon, in which Lord Eldon said, " That 
if the younger son, knowing a fact of which the 
plaintiff was ignorant, dealt with him without dis- 
closing it, whether the omission of disclosure originated 
in design or in an honest opinion of the invalidity of 
the ceremony (which was the matter not disclosed), or 
of want of obligation on his part to make the com- 
munication, the agreement cannot be sanctioned by 
the Court." 

Legg v. Goldwire. — Where marriage articles are 
entered into before marriage, and a marriage settle- 
ment after marriage, the former is the binding instru- 
ment ; and if the settlement gives different interests, 
it will be rectified and reformed and made in accord- 
ance with the articles. But if both instruments are 
executed before marriage, while the parties are still at 
liberty, then the settlement will bind — unless, indeed, 
the settlement expressly states that it is made in pur- 
suance of the articles, or it is clearly shown that it was 
intended so to be. {Bold v. Hutchinson.} 

Paget v. Marshall. — In this case, Vice-Chancellor 
Bacon laid down the following rules as to the remedy 
in cases of mistake of fact : — Where the mistake is 
unilateral, the remedy is rescission, but the Court may 
give to the defendant the option of taking what the 
plaintiff meant to give in lieu of rescission. Where 
the mistake is mutual, the remedy is rectification, i.e., to 
substitute the terms really agreed to. 
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Chap. III. — Actual Fkaud. 

Remarks. 

The Courts of Equity have always refrained from 
defining fraud — -fearing that men knowing the law 
might learn to avoid its effects. There are two kinds 
of fraud recognized in Equity — (1) Actual Fraud,. 
(2) Constructive Fraud. 

Actual fraud consists of ' ' something done or omitted 
with the intention to commit a positive fraud." There 
was a remedy at law in cases of actual fraud ; but in 
many cases the legal relief was insufficient, and Equity 
assumed concurrent jurisdiction ; and the power of 
Equity to compel discovery (which formerly did not 
exist at Law), and so ascertain whether there was 
fraud or not, to frame its decrees to meet the circum- 
stances of each particular case, and to act on weaker 
evidence of fraud than that required by Courts of Law, 
gave to the Equity jurisdiction many advantages over 
that possessed by the Courts of Law, and the juris- 
diction of the Court of Chancery became practically 
exclusive, and so remains in the Chancery Division. 

Contracts are upset on the ground of actual fraud, 
if they were induced by misrepresentation or conceal- 
ment of some material fact by which some third person 
was misled and suffered injury — Equity presuming 
that such misrepresentations or concealments must 
have been made with the intention of perpetrating a 
fraud. So it is actual fraud to contract with persons 
who are under disability, e.g., infants, lunatics, married 
women, and those who are not free agents, e.g., persons 



Gibson's aids to equity. 219 

in duress, or persons drunk — the Court considering that 
any one knowingly contracting with such persons must 
have intended to commit a positive fraud. 

This Chapter presents but little difficulty, and the 
student will readily work out the heads on it given 
below. 

Points to note. 

1. What the two kinds of actual fraud are. 

2. In what circumstances an action can be success- 
fully brought to recover damages for misrepresentation. 

[N.B. — There is a great difference between an 
action for damages for deceit and an action 
for rescission of a contract. To maintain 
an action of deceit it is necessary to show 
that the defendant made a false statement 
of fact knowing it to be false, or recklessly, 
not caring whether it was true or false, that 
the fact was material, that the statement was 
intended to be acted upon by the plaintiff 
and that it was acted upon by him, and that 
he suffered damage thereby. On the other 
hand, to obtain rescission, it is not necessary 
to prove that the defendant knew the state- 
ment to be false or that he made it reck- 
lessly, though the other points must be 
proved. Further, to obtain rescission the 
contract must be repudiated within a reason- 
able time and before third parties have 
acquired any rights to the property, whereas 
neither of these things is necessary in the 
case of an action for damages.] 
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3. A. makes a representation, believing it to be 
true, to induce B. to enter into a contract with him. 
B., relying on the representation, which was false in 
fact, does contract with A. Whether B. can rescind 
the contract. 

[There is no doubt that rescission could be 
obtained in this case, although B. could not 
recover damages in an action of deceit at 
law, since A. made the statement in belief of 
its truth. (Derry v. Peek ; Low v. Bouverie ; 
Le Lievre v. Gould. f\ 

4. The remedy of a person who has been induced 
to enter into a contract by a material misrepresenta- 
tion: (1) where the misrepresentation can be made 
good; (2) where it cannot. 

5. In what way the defrauded party may lose his 
right to relief. 

6. A., knowing that B.'s estate has a mine under 
it, and believing B. to be ignorant of the existence of 
the mine, enters into a contract with him for the 
purchase of the estate, concealing his knowledge of 
the mine, and giving a price wholly inadequate for 
the land, supposing such mine to exist. Whether B. 
could upset such a contract. 

7. A., knowing of an incumbrance on his estate, 
contracts to sell it to B., and does not disclose the 
incumbrance. Whether B., on discovering the matter, 
could rescind the contract. 

8. What the decision in Boswell v. Coaks was as to 
the duty of a purchaser, when buying from the Court, 
to make disclosure of information in his possession. 
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9. In what cases silence, when entering into a 
contract, will import a direct affirmation. 

10. Why it is that the Courts will not, as a general 
rule, set aside contracts on the ground of inadequacy 
of consideration. When contracts will be set aside for 
inadequacy of consideration. 

11. Illustration of a contract which, though origin- 
ally fraudulent and capable of being set aside, has 
become binding. Illustration of a contract which, 
though fraudulent, cannot be avoided at all. 

12. A. is induced by B.'s fraud to take shares in a 
company. Whether A. can obtain an order for the 
removal of his name from the register. 

13. Enumerate some actual frauds in relation to 
companies which are such merely by force of some 
statutory enactment. 

14. The provisions of sect. 38 of the Companies 
Act, 1867, and of the Acts of 1900 and 1907 as to the 
disclosure of contracts in a prospectus. 

15. What is meant by a "waiver clause" in a 
prospectus, and whether a shareholder's rights under 
the provisions mentioned in Head 14 can be waived. 

16. Whether directors are personally liable if they 
pay dividends out of capital. 

17. Whether a company registered under the 
Companies Acts, 1862 — 1907, can issue (a) shares, 
(b) debentures at a discount or at a premium. 

18. Whether "one man" companies are legal. In 
what circumstances an assignment of the "one man's" 
property to such a company can be set aside. 

19. What the rule laid down in Foss v. Harbottle is, 
and what exception there is to it. 
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20. It is a general rule, with regard to contracts, 
that they are not binding unless there is a free and full 
consent of the parties ; and it has been said that every 
true consent supposes three tilings. What these three 
things are. 

21 What the effect of contracts made with a 
person non compos mentis is. 

22. When Equity will interfere to set aside 
contracts entered into with persons drunk Why, as 
a rule, the Court refuses to interfere. 

23. Whether Equity will set aside contracts made 
with persons under duress, or in extreme distress. 

24. Mention some contracts by an infant which are 
binding on nim. 

25. In what way infants' contracts are affected 
by the Infants' Relief Act, 1874. 

26. An infant on marriage makes a settlement or 
contracts to make a settlement of his property. 
Whether he can avoid the settlement or the contract 
on attaining majority. 

27. An infant takes a lease of a house, enters and 
pays rent. Whether he can recover rent paid during 
infancy. 

28. Why contracts of married women were gene- 
ally mere nullities. What the present position of 
married women as to contracting is. 



Cases to note. 

Derry v. Peek. — In this case it was held that dam- 
ages could not be recovered from a director who was 
party to the publication of a prospectus containing 
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untrue statements in a case where the director believed 
the statements were true, although he could show no 
reasonable ground for his belief. But a shareholder 
who had been misled by such a prospectus might 
apply for rescission of the contract and removal of his 
name from the register of shareholders, provided he 
made his application without delay and before pro- 
ceedings were taken to wind up the company. 

The decision in this case (which is still good as to 
other frauds : Lowe v. Bouverie) is no longer law as to 
frauds in prospectuses, since by the Directors' Liability 
Act, 1890, persons who are responsible for the issuing 
of a prospectus are liable in damages for false state- 
ments therein, unless they can show that they believed 
them to be true, and had reasonable grounds for such 
belief. 

Redgrave v. Hurd. — A solicitor entering into an 
agreement to buy a practice from another solicitor, 
and relying on a statement made by the vendor as to 
the income derived from the business, was held entitled 
to set aside the contract, the statement being incorrect, 
even though he had an opportunity of looking at the 
papers, which would probably have shown that the 
statement was not accurate. 



Chap. IV. — Constructive Fkaud. 

Remarks. 

Constructive frauds are acts, statements, or omissions 
which operate as virtual frauds on individuals, or which, 
if generally permitted, would be prejudicial to the 
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public welfare, and are not clearly resolvable into 
mere accident or mistake, and yet may have been 
unconnected with any selfish or evil design, or may 
amount, in the opinion of the person chargeable there- 
with, to nothing more than what is justifiable or 
allowable. 

Thus, contracts wholly in restraint of trade or of 
marriage, marriage brokage contracts, contracts for 
buying and selling of public offices, champerty and 
maintenance contracts, bonds or agreements to induce 
future cohabitation, are void, not because the parties 
actually intended to commit a fraud — for such may 
have been far from their wishes — but because, if such 
contracts were generally permitted, they would be 
opposed to general public policy, and therefore in 
public interests they are not allowed .to stand. 

So dealings between persons, one of whom stands 
towards the other in a fiduciary position, are set aside 
on the ground of constructive fraud, not because there 
exists a positive intention to defraud — for there may 
be an entire absence of any such intention — but 
because, if contracts between such persons were 
allowed, fraud would probably ensue in many cases ; 
hence it is that gifts inter vivos by a client to his 
solicitor or to his counsel, by a ward to his guardian, 
by a patient to his doctor, or by a member of the 
congregation to a minister, can be recovered back, 
unless the donor acted upon independent advice. 
And even sales in such cases will be set aside unless 
the purchaser can show that he made full disclosure of 
any information he obtained from his position of the 
value of the property, and also either that the vendor 
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had independent advice or that the full market value 
was paid for the property. 

On the ground of constructive fraud, also, the 
following contracts are set aside, because they 
unconscientiously or injuriously affect or operate 
substantially as frauds upon the private rights, 
interests, duties, or intentions of the parties them- 
selves, or of third parties : — Contracts with common 
sailors, expectant heirs, and reversioners ; secret 
contracts, whereby one creditor obtains advantage 
over another creditor, in connection with a com- 
position deed executed by the common debtor ; 
contracts for the mala fide exercise of powers of 
appointment, and many others. 



Points to note. 

1. What " constructive fraud" consists of, and into 
what three classes it is divided. 

2. Note that a contract to find a woman a husband 
for reward is a marriage-brokage contract, though no 
particular man is aimed at, and that money paid under 
such a contract can be recovered even after the marriage 
has taken place. [Hermann v. Charlesworth.) 

3. A., in order to let his sister's portion appear 
as much as he had represented it to her intended 
husband, advanced her 1,000/., and she in return gave 
him a promissory note for the amount. Whether the 
promissory note would be allowed to stand or not. 

4. A. gives B. a bond in 1,000/. ; the object of the 
bond is that B. may induce C. to make his will in A.'s 
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favour. B. effects the object. Whether he can recover 
the 1,000?. on the bond. 

5. A. gives 1,000/. by will to B. on condition that 
she does not marry a man not seised of a fee simple 
estate worth at least 500/. a year. Whether B. would 
lose the legacy if she married in contravention of the 
condition. 

6. Contracts in general restraint of trade are void ; 
why this is so. When contracts in restraint of trade 
are good. Whether such a contract would ever be 
upheld if the trader bound himself not to carry on the 
trade anywhere during his whole life. 

7. When a transfer of shares in a joint stock 
company is invalid. 

8. A trustee is the registered owner of shares in an 
unlimited company. The company fails. Whether 
the trustee is personally liable for the calls ; and, if 
so, whether he has any remedy over against his cestui 
que trust. Whether in any case the cestui que trust, 
though not the registered holder of shares, would be 
placed on the list of contributories. 

9. With regard to illegal and fraudulent contracts, 
what the meaning of the maxim " In pari delicto potior 
est conditio possidentis " is, and when it does not apply. 

10. The directors of a registered company have 
illegally returned to the shareholders part of the paid- 
up capital. Whether they can, on being ordered to 
replace it, recover it from the shareholders. (Moxham 
v. Grant.) 

11. A parent takes a gift from his child. The 
child afterwards seeks to have the gift set aside. 
What the parent must be prepared to prove to prevent 
the child from being successful. 
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12. Whether a transaction between guardian and 
ward will be upheld if entered into after the relation- 
ship has ceased. 

13. A parishioner makes a gift to the vicar of her 
parish, and afterwards when she has left the parish 
confirms the gift. Whether after her death her 
executors can recover the property from the vicar. 

14. Whether a solicitor can — (a) accept a gift 
inter vivos from his client ; (b) purchase (i) ordinary 
property, (ii) the subject-matter of a pending action 
(Simpson v. Lamb) from his client ; (c) take a gift 
under his client's will ; (d) sell to his client. 

15. Whether a gift inter vivos by a client to his 
solicitor's wife would be good (a) where the donor was 
a relative of the wife ; (b) where he was a stranger in 
blood to her. (See Lylcs v. Terry and Wife and Barron 
v. Willis.) 

16. Whether a solicitor can contract with his client 
for the payment of a gross sum for past costs. If so, 
what precautions the solicitor should take. Whether 
a solicitor could at Common Law, or can now by 
statute law, contract with his client to pay a fixed 
sum for future costs. 

17. Why it is that a trustee cannot purchase from 
his cestui que trust as a rule. When such purchases are 
allowed to stand. When a gift to a trustee is upheld 
in Equity. 

18. In what circumstances a purchase by an agent 
of property, vested in him for sale for his principal, 
will be upheld. 

19. In what cases Equity will relieve common 
sailors from their contracts. 
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20. In order that a purchase from an expectant 
heir or reversioner may be upheld, what the purchaser 
must prove. 

21. What power of setting aside unconscionable 
bargains is given to the Court by the Money Lenders 
Act, 1900. 

22. What the provisions of 31 Vict. c. 4, as to 
purchases of reversionary interests are. Whether 
this statute affected the jurisdiction in Equity to set 
aside such purchases. 

23. Whether the fact that the father stands by and 
allows a contract with his heir-apparent respecting the 
property, to which the heir will be entitled on his (the 
father's) death, would make the transaction valid. 

24. What post obit bonds are, and how far relieved 
against in Equity. 

25. By what means a person who has a right to 
avoid a contract on the ground of constructive fraud 
may lose that right. 

26. A. stands by and allows B. to sell his (A.'s) 
estate to C. Whether A. can afterwards successfully 
apply to the Court to set aside the sale. Whether the 
same rule applies to chattels. 

27. A company issues to A. a certificate that he is 
entitled to 500 fully paid up 11. shares in the company. 
As a matter of fact only 15s. has been paid on the 
shares. A. sells the shares to B. Whether the com- 
pany can recover the 125/. owing on the shares from B. 

28. Whether the decision on the facts in Slim v. 
Croucher would be the same at the present day. 

[It would not, this case being overruled by Derry 
v. Peek (see Low v. Bouverie). The lessor 
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would not be liable in an action for deceit, 
since he believed the statement which he 
made to be true ; nor would he be liable 
under the equitable doctrine of estoppel ; nor 
would he be liable on the ground of negli- 
gence, for he owed no duty to the intending 
lender.] 

29. Whether the fact that a puffer was employed 
to bid, and did bid, at the sale at which A. bought 
property would be sufficient to enable A. to avoid his 
purchase. What the provisions of the Sale of Lands 
by Auction Act, 1867, and the Sale of Goods Act, 
1893, on the subject are. 

30. A., B. and C. are creditors of D. In con- 
sideration of D. conferring some special benefit on A., 
A agrees to induce, and does induce, B. and C. to 
accept a composition for their debts, and to execute 
a composition deed with him. Whether B. and C. 
could have the composition deed set aside. 

31. It is a rule that a person obtaining a gift from 
another must, if the gift is questioned, be prepared to 
prove liona fides. Whether he must also prove that the 
donor intended that the gift should be irrevocable in 
a case where no power of revocation is reserved. 

32. A. has a power to appoint a jointure to his 
wife. She induces him to make the appointment by 
paying to him the present value of the jointure. 
Whether the appointment would be good. 

[This has been held to be good [Saunders v. Shafto), 
the wife being allowed, contrary to the 
ordinary rule, to buy the appointment.] 

33. A. has a power of appointment over property 
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in favour of his children. He exercises it in favour of 
a child who is ver}' ill, and who subsequently dies ; 
and thus the property appointed falls to A. as the 
representative of the deceased child. Whether the 
appointment could be avoided by the other children 
of A. (See Henty v. Wrey.) 

34. A. has a power of appointment over 10,000£. 
in favour of his children, and, in default of appoint- 
ment, the property is to be divided among such of his 
children as attain twenty-one equally. ' A. has two 
children, one of whom attains twenty -one and dies 
unmarried and intestate. A.'s wife is dead, so that 
there is no chance of any other children becoming 
entitled. Whether A. can release the power, and so 
obtain payment to himself of the share of his deceased 
child in the settled fund. [Uadcliffe v. Bevies; and 
see Re Somes, Smith v. Somes.) 

35. X. has a general power of appointment by 
will over 10,000/. He borrows money from Y., and 
covenants to appoint the fund in Y.'s favour. Whether 
Y. would be entitled to damages if the appointment 
were not made, and whether, if it were made, Y. 
would be entitled to the money in priority to X.'s 
other creditors. 

36 Instance an illusory appointment under a 
power. How far these appointments are affected by 
the Illusory Appointments Act, 1830, and the Powers 
of Appointment Act, 1874. 

37. What rule is illustrated by the decisions in 
Pigott v. Straton and Hudson v. Crippx. 
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Cases to note. 

Scott v. Tyler. — The leading case in connection with 
contracts and conditions in restraint of marriage. In 
this case a legacy was given to a daughter, one moiety 
of which was to be paid to her at twenty-one, if then 
unmarried, and the other moiety at twenty-five, if 
then unmarried ; but in case she married before 
twenty-one with the consent of her mother, to be settled 
upon her in the manner directed in the will, otherwise 
the property was to go over. The daughter married 
under twenty-one without the consent of her mother, and 
Lord Thurlow held that by such marriage the property 
went over ; the restraint on her marriage imposed by 
the testator, being reasonable, was perfectly good, 
and not void as being opposed to public policy. 

Mitchell v. Reynolds. — This is a leading Common 
Law case, but the rule laid down by it is equally 
recognized in Equity. This rule is, that " all re- 
straints of trade, which the law so much dislikes, if 
nothing more appears, are bad. But if, as in this case, 
the restraint is partial, and the agreement is honest 
and fair, and founded on some reasonable and adequate 
consideration, then the restraint is good, and the con- 
tract maintained by the Court." It is now settled 
that even a total restraint of trade will be upheld if 
reasonable in the circumstances. [Nordenfelt v. Maxim 
Nordenfelt Co., Ltd.) 

Mallam v. Ma//. — This is another well-known 
Common Law case, on the subject of contracts in 
restraint of trade, the principle of which is recognized 
in Equity, namely, that contracts are divisible, and 
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although part may be unreasonable, the rest, if 
reasonable, may be enforced. The judge in this case 
recognized what had been laid down in previous cases, 
that contracts in restraint of trade are in themselves, 
if nothing show them to be reasonable, bad in the eye 
of the law. 

Bainbrigge v. Brown.— -When a gift is made by a 
child to his or her parent soon after the child's ma- 
jority, it is set aside on the ground of constructive 
fraud, unless there is the clearest and most unequi- 
vocal evidence that the transaction was fully under- 
stood by, and was the voluntary and deliberate act of, 
the donor. In this case it was held that a mortgage 
by persons over age, but not fully emancipated, to 
secure a debt of their father, was good as far as the 
mortgagee was concerned, though not binding in 
favour of the father. 

Mitchell v. Homfrey. — In this case a medical man 
accepted a gift of 800/. from his patient, whose 
executor sought to recover back the amount paid. It 
was proved at the trial that after the relationship of 
doctor and patient had ceased the donor, with full 
knowledge of what she had done, ratified the gift, 
and the Court of Appeal decided that the money 
could not be recovered back. 

Tomson v. Judge; Wright v. Carter. — A gift by a 
client to a solicitor (other than by will) is (unless it be 
very trifling) void and incapable of ratification. Such 
a gift will be set aside not only on the application of 
the client, but on that of his representatives after his 
death, unless the solicitor can show that after the 
relationship was severed the client made a second gift. 
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Hindson v. Weatherill. — Although gifts inter vivos by 
a client to a solicitor are void, yet a gift by will to 
the solicitor who drew his client's, will is good, if the 
solicitor can show that the client knew and approved 
of the gift. 

[N.B. — Generally, purchases by solicitors from 

their clients are good and binding, if the 

solicitor can prove that the transaction was 

fair ; but purchases by a solicitor of the 

subject-matter of an action pendente lite are 

void, and can be upset at any time by the 

client. (Simpson v. Lamb.^j] 

Liles v. Terry and Wife ; Willis v. Barron. — A gift 

inter vivos by a client to his solicitor's wife (even though 

she be a relation of the client) or to any member of 

his solicitor's family is also void. 

Fox v. Mackreth. — A trustee for sale cannot buy the 
trust property from himself ; by doing so he commits 
a constructive fraud on the cestui que trust, and 
therefore the contract is set aside in Equity ; or if, as 
in this case, the property has been resold, the trustee 
holds any profit which he made, or ought to have 
made, for the cestui que trust. The case is also useful 
in showing that a purchaser is not guilty of actual fraud 
in not disclosing any latent advantage in the property 
to the vendor, e.g.. that there was a mine under it. 

[N.B. — On the same principle a trustee for leasing 
cannot lease to himself (Attorney- General v. 
Earl of Clarendon) ; but a mere dry trustee, 
e.g., a trustee to preserve contingent re- 
mainders, may purchase the trust property. 
(Parker v. White.) So. a trustee for sale may 
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purchase with the Court's leave, and, if the 
trustee is not a trustee for sale, and the cestui 
que trust is sui juris and requests him to buy, 
the purchase will be upheld if the trustee can 
prove to the Court's satisfaction the propriety 
and fairness of the sale. (Coles v. Trecothick.) 
So, too, a trustee who has been discharged 
from the trust may purchase, but the trans- 
action is looked upon with jealousy, and 
unless entirely fair will be set aside ; and if 
it were shown to the Court that the trustee 
entered upon the trust for the express pur- 
pose of purchasing, the contract would be set 
aside. (Spring v. Pride.)~\ 

Earl of Chesterfield v. Jansen. — Although post obit 
bonds and catching bargains with expectants are re- 
lieved against in Equity on the ground of constructive 
fraud, yet if the expectant confirms the bargain on the 
death of the ancestor, no relief is afforded. 

[N.B. — In order apparently to prevent the Court 
from upsetting these bond fide contracts 
merely on the ground of undervalue, the 
Sale of Reversions Act, 1867 (the provisions 
of which are referred to below), was passed. 
Notwithstanding this statute, relief is still 
afforded in Equity where there is under- 
value, the Court giving relief not because of 
the undervalue, but on the ground of fraud 
and. want of bona fides. This clearly appears 
from the decision in — J 

Earl of Aylesford v. Morris, where relief was afforded 
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to the plaintiff, who, being tenant in tail in remainder, 
had borrowed money at 60 per cent. 

Nei'ill v. Snelling. — In this case a money-lender 
advanced money to a younger son at an exorbitant 
rate of interest, intending to obtain repayment from 
the son's relations by threatening proceedings in bank- 
ruptcy and so causing exposure. The Court con- 
sidered the contract unconscionable, and only allowed 
it to stand as security for the amount advanced and 
reasonable interest. 

[This relief is afforded in such cases, notwith- 
standing the abolition of the usury laws 
(17 & 18 Vict. c. 90), and apart from the 
Money Lenders Act, 1900.] 

Aleijn v. Belchier. — If a man having a power to 
jointure a wife exercise the power, with an agreement 
that the wife apply a part of the fund appointed for 
paying the appointor's debts, such an agreement 
operates as a constructive fraud on the power, and 
the appointment will be set aside. 

Henty v. Wre/j. — If a father has a power to appoint 
portions for younger children at such ages and times 
as he thinks fit, and he appoints to a child in early 
infancy a vested portion, the appointment cannot be 
set aside as a fraud on the power, although on the 
subsequent death of the child the property appointed 
passed to the father as the child's representative. It 
would be otherwise if the child to whom the share was 
appointed was sick at the time of appointment. 

Re Somes, Smith v. Somes. — By sect. 52 of the Con- 
veyancing Act, 1881, a person who has a power of 
appointment may by deed release it or contract not to 
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exercise it. And this case shows that it is not a fraud 
for him to do so, even though the effect of the release 
is to enable him to obtain part of the property for 
himself. He could not, however, do this if the power 
were really a trust (Re Eyre), nor could his trustee in 
bankruptcy do so (Re Rose). 

Statutes to note. 

The Sale of Reversions Act, 1867. — This Act provides 
that no "purchase" (which includes every kind of 
contract, conveyance, or assignment, under or by 
which any beneficial interest in any kind of property 
may be acquired), made bond fide and without fraud or 
unfair dealing, of any reversionary interest in real or 
personal estate, shall hereafter (the Act operated from 
1st January, 1868) be opened or set aside merely on 
the ground of undervalue. 

[N.B. — Notwithstanding this statute, the Court 

still sets aside contracts with reversioners, 

unless the person dealing with the reversioner 

shows that the transaction was bond fide. J 

The Sale of Lands by Auction Act. 1867. — This 

statute contains two provisions which are highly 

important for the student to bear in mind : — 

First, that particulars and conditions of sale by 
auction of land must state whether a right to bid on 
behalf of the vendor is reserved or not ; and if no such 
right is reserved, it is unlawful for the seller to employ 
any person to bid for him, and for the auctioneer to 
take, knowingly, any bidding from such a person. 

[N.B. — Before this Act, while the Courts of Law 
considered the employment of a puffer, unless 
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the right to bid was reserved, illegal, and the 
sale void, in Equity in some cases the sale 
was upheld — this statute makes one rule for 
all Courts.] 
Secondly, that the practice of opening biddings with 
regard to sales by auction under the Court's direction 
was abolished, except on the ground of fraud or mis- 
conduct in the management of the sale. 

The Sale of Goods Act, 1893, s. 58. — This section 
contains provisions as to the sale of goods by auction 
similar to those contained in the last-mentioned Act. 
If the sale is not notified to be subject to a right to bid 
on behalf of the seller, it is unlawful for him to bid 
himself or employ any person to bid, or for the 
auctioneer knowingly to take any bid from the seller 
or any such person. A sale contravening this rule 
may be treated as fraudulent by the buyer. 

The Money Lenders Act, 1900. — Sect. 1 of this Act 
gives the Court power to relieve a borrower from pay- 
ment of more for principal, interest, and charges, than 
such sum as the Court thinks fair in the circumstances. 
To give the Court jurisdiction there must be evidence 
which satisfies the Court that (1) the interest is exces- 
sive, or (2) the amounts charged for expenses, in- 
quiries, &c. are excessive, and that in either case the 
transaction is harsh and unconscionable or is otherwise 
such that a Court of Equity would give relief. 

[N.B. — It has been held on this enactment that 
relief under the Act is not limited to cases 
in which Equity would previously have inter- 
vened. Excessive interest may, in itself, be 
sufficient to satisfy the Court that a bargain 
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is "harsh and unconscionable" within the 
meaning of the Act. [Samuel v. Newbold.)] 

The Illusory Appointments Act, 1830.— -Before this 
statute, if A. had a power to appoint, say, 1,000/. 
among his five children, and he appointed 990/. to 
one, and the remaining 10/. between the other four, 
the appointment was void in Kquity, on the ground 
that it was a constructive fraud on the power — the 
Court considering that the object of the donor of the 
power was that each appointee should have a substan- 
tial share. By this statute it is expressly provided that 
the appointor may appoint nominal shares to some of 
the objects if he thinks fit, and the appointment is 
good in Equity as well as at Law ; and the provisions 
of this statute were, in 1874, further extended by 

The Powers of Appointment Act, 1874; for by this 
Act the appointor may, if he thinks fit, in the absence 
of a contrary intention in the instrument giving the 
power, exclude altogether some one or more of the 
objects ; so that in the case given above A. could, 
under the first Act, give 999/. 16s. to one child and 
Is. each to the other four, and under the latter Act he 
could, if he wished, give the whole 1,000/. to one and 
nothing at all to the others. 



Chap. V. — Suretyship. 

Remarks. 

Originally it seems that no relief in the nature of 
contribution between sureties was afforded at Law, but 
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Equity from very early days gave this and other relief 
to sureties. In modern times, however, jurisdiction 
with regard to suretyship contracts was assumed by 
Courts of Law, and was in simple cases sufficiently 
convenient, but in cases of complication the legal 
jurisdiction was wholly insufficient, and the Court of 
Chancery retained and exercised a very useful juris- 
diction in questions between sureties and principal 
debtors and creditors. 

The chief kinds of relief afforded in Equity to 
sureties seem to be ( 1 ) in setting aside the contract j 
of suretyship if there is evidence of any fraud, 
improper concealment, or want of good faith ; (2) in 
allowing the surety to proceed by way of quia timet to 
compel the debtor to pay ; (3) in allowing the surety 
when he pays the debt to proceed against the debtor 
for reimbursement ; (4) and against any co-sureties 
for contribution; (5) and against the principal creditor 
to compel him to hand over any security held by him 
in respect of the debt ; (6) in holding the surety 
released from his liability in certain events ; (7) in 
marshalling securities between the sureties. 

Most of these rights of a surety were recognized at 
Law, but the rules of Law, particularly as to contri- 
bution between co-sureties, were harsh and inflexible 
as compared with the rules acted on in Equity. Now 
the same rules prevail in a Common Law action as in 
a Chancery action by virtue of sect. 25 of the Judica- 
ture Act, 1873. 
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Points to note. 

1. Whether the contract of suretyship requires the 
utmost good faith between the parties. 

2. Whether writing is required for a guarantee or 
for an indemnity. 

3. A., as surety, is bound by a joint bond with B.; 
whether the Court will, in the interests of the creditor, 
consider such bond as joint and several. 

4. Whether a continuing guaranty is put an end to 
by the death of the surety. 

5. Whether a surety can compel the creditor to 
proceed against the debtor for payment. 

6. When the surety's right to take proceedings to 
compel the debtor to pay arises. 

7. When a surety can obtain a declaration from the 
Court that his liability is at an end. 

8- On what ground rests the right which a surety, 
who has paid the debt, has of proceeding against the 
debtor for a reimbursement of the amount paid. 

9. A. is surety, B. is the principal debtor, and C. 
the creditor. C. takes an additional security from B. 
after the suretyship was entered into. Whether A., 
on paying the debt, is entitled to have the additional 
security, as well as the other securities, handed over 
to him by C. 

10. In what important respect the rights of a surety 
who has paid the debt were enlarged by the 
Mercantile Law Amendment Act, 1856. 

11. A. insures his house against fire. The house is 
burnt down, and the insurance company pay the sum 
insured. A. subsequently recovers compensation from 
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B. whose negligence caused the fire. Whether the 
insurance company have any rights against A. 

12. A. and B. are co-sureties for a debt owing by 

C. A. pays the debt. Whether he can compel B. to 
contribute. If so, whether his right of contribution 
rests on, or is independent of, contract. 

13. Whether there would be any difference if (i) A. 
did not know that B. was surety for the same debt ; 
(ii) B. became surety after A. ; (iii) A. had not actually 
paid the debt, but judgment had been recovered 
against him for the debt. 

14. From what date time begins to run against 
a surety's claim for contribution. 

15. Whether a surety can claim the benefit of 
securities given by the debtor to a co-surety. 

16. In what circumstances there is contribution 
between co-directors. 

17. Whether one trustee who is called upon to 
answer for a breach of trust can obtain contribution 
or indemnity from his co-trustees. What point was 
decided in Chillingworth v. Chambers. 

18. A., B. and C. are co-sureties for a debt of 300/. 

A. is insolvent. B. pays the whole debt. How much 

B. can recover from C 

19. Illustrate the rule that, although the right of 
contribution rests on principles of natural justice, and 
not on contract, yet a person may take himself by 
express contract out of the equitable doctrine. (Swain 
v. Wall.) 

20. A. owes B. 500/., for which C. is surety. C. 
obtains a release from B. for the debt on paying 400/. 
Whether C. can recover 400/. or 500/. from A. 
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Whether the rule is the same in the case of a transferee 
of a mortgage who pays less for the transfer than the 
full amount of the mortgage debt. 

21. The various ways in which a surety may be 
discharged. 

22. A principal creditor gives the principal debtor 
time to pay. Whether the surety will be discharged 
if he did not consent to the arrangement. 

23. Why it is that a surety is not discharged by an 
agreement between the principal debtor and creditor 
giving time for payment or releasing the debtor if the 
remedies against the surety are reserved. 

[N.B. — The reason of this is that the surety is 
! not prejudiced by such an arrangement, and 
! may proceed as if there had been no exten- 
i sion of time, and the debtor cannot com- 
plain, as he was party to the agreement 
giving the surety this right. Thus, suppose 
A. is surety, B. is debtor, and C. is creditor, 
the debt 100/., and the time for payment 
I Christmas Day. C. agrees with B., behind 
A.'s back, to give B. till Lady Day to pay 
the debt, but at the same time C. reserves 
his remedy against A. By making this 
reservation, C. in effect reserves the remedy 
of A. against B., and when Christmas Day 
arrives, although C. cannot sue B., A. can, 
the debt being due, take proceedings to 
make B. pay, notwithstanding the time for 
payment, as arranged between B. and C, 
has not arrived. Moreover, C. could at 
Christmas sue A., and A. would then also be 
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able to sue B. In the same way with a 
release ; the creditor releases the debtor, 
that is, agrees not to sue him, but he reserves 
his rights against the surety. In such a case 
he can proceed against the surety, and the 
surety having paid has his remedy for reim- 
bursement against the debtor notwithstanding 
the release.] 

24. A. is surety for the payment of B.'s rent. B. 
is adjudicated bankrupt, and his trustee disclaims the 
lease. Whether the lessor can sue A. for rent accruing 
due after the date of the disclaimer. (Stacey v. Hill.) 

[N.B. — It has been held, in Mayor of Hastings v. 
Letton (following Stacey v. Hill), that a surety 
for a company's rent is discharged from 
liability for future rent by the dissolution 
of the company.] 

25. How far the loss of a security by the creditor 
will affect the rights of a surety. 

26. Whether the doctrine of marshalling securities 
applies as against sureties. 

27. What the rules are as to proof by (a) creditor, 
(b) surety, in the bankruptcy of the principal debtor. 

28. Whether a payment by the debtor of interest 
on a debt keeps the debt alive against a surety. 



Cases to note. 

Dering v. Earl of Winchelsea. — The doctrine of con- 
tribution in Equity among sureties is not founded on 
contract, but is the result of general equity, on the 
ground of equality of burden and benefit. Therefore, 

r2 
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in this case, where there were three sureties for the 
same principal and the same engagement, and one 
paid the debt, he was entitled to contribution from 
the others, and this though the sureties were bound 
by different instruments. 

Steel v. Dixon. — A surety who has through a 
counter-security held by him obtained some benefit 
must bring such benefit into hotchpot, so that his co- 
sureties may share in it, and this even though he only 
accepted the suretyship on condition that he had the 
security. 

South v. Bloxum shows that the doctrine of marshal- 
ling securities applies as against sureties ; and there- 
fore, in this case, where there was a mortgage of two 
funds to A., with a covenant by a surety, and a subse- 
quent mortgage of one of the funds to B., and A. 
exhausted B.'s fund in part payment of his debt, and 
A.'s mortgage of the other fund had been transferred 
to the surety as payment of the balance of A.'s debt, 
it was held that B. could marshal the securities as 
against A.'s surety, that is, he could resort to it and 
be paid out of it to the value of the fund in which he, 
B., had a security, and which A. had exhausted. 
/ The London and County Banking Co. v. Wilkinson. — A 
; surety to secure a current account at a banker's is not 
discharged from liability by the banker handing valu- 
able securities to the debtor instead of retaining them 
to meet the debt. It is perfectly consistent with such 
a guarantee that the bankers should deal as they think 
J fit with the debtor as to any securities. 

Rees v. Ber ring ton. — This is the leading case to show 
that if a creditor by a binding contract gives time to 
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the principal debtor, the suretj^ is discharged, pro- 
vided the contract is made by the creditor with the 
debtor, and not with a third party. {Clarke v. Birley.) 
The discharge can, however, be prevented by the 
creditor, when he gives time, reserving his remedy 
against the surety, as fully explained ante, p. 242. 



Statutes to note. 

The Mercantile Law Amendment Act, 1856. — By sect. 5 
of this Act a surety is entitled on paying the debt 
to have all securities held by the principal creditor 
handed over to him, whether such securities are 
deemed satisfied at Law or not, and to stand for all 
purposes of enforcing payment in the creditor's place. 
[N.B. — Formerly the principal security, e.g., the 
bond by which the debt had been incurred, 
was deemed satisfied by the payment, and 
the surety was not entitled to have the bond 
handed over to him. This rule necessitated 
the taking of a collateral bond from the 
debtor; but now, by the above statute, every 
security is handed over to the surety on pay- 
ment.] 
Judicature Act, 187.'3. - By the effect of sect. 25, sub- 
sect. 11 of this Act, the various rules of Law relating 
to the rights of sureties, so far as they conflicted with 
the existing rules of Equity, have been made to give 
way to the rules of Equity. 
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Chap. VI. — Partnership. 
Remarks. 

Originally at Common Law an action for an account 
lay by one partner against another ; but this action, 
owing to the expensive, dilatory, and unsatisfactory 
nature of the proceedings, fell into disuse, and practi- 
cally there was no remedy between partners at Law, 
except — • 

(a) When an account had been stated between them 
and a final balance struck. 
; (b) For debts due from one partner to another 
before the partnership. 

(c) For property belonging to one partner wrong- 
fully carried to the partnership account. 

This being so, Equity assumed concurrent jurisdic- 
tion to afford relief to partners, and the jurisdiction 
soon became practically exclusive. The principal aid 
rendered formerly by the Court of Chancery, and now 
by the Chancery Division, in the case of partners, 
appears to consist of — 

(a) Decreeing specific performance of an agreement 

for partnership for a definite time when — and 
when only — some act has been done on the 
faith of the agreement. 

(b) Granting an injunction in certain cases, e.g., to 

prevent one partner from engaging in some 
private business, or destroying the partner- 
ship property. 
I (c) Decreeing dissolution of the partnership before 
the regular time in all cases where the Court 
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considers that it cannot be carried on satis- 
factorily according- to the true intent and 
meaning of the partnership agreement. 

(d) Decreeing an account in all cases in which a 

dissolution is in view, and in some cases 
where no dissolution is about to take place. 

(e) Appointing a receiver of the partnership in all 

cases when a dissolution is about to take 
place, and in such cases only. 

(f) Regarding the partners as tenants in common 

of the partnership property, and thus recog- 
nizing the rights of the representatives of a 
deceased partner to an account from the 
surviving partners. 

(g) Decreeing lands bought for the partnership 

property to be treated as personalty. 
By sect. Si of the Judicature Act, 1873, to the 
Chancery Division are assigned " the dissolution of 
partnerships, and the taking of partnership and other 
accounts " ; and the whole law of partners is now 
governed by the Partnership Act, 1890, a statute from 
which any question on the subject of partners is likely 
to be taken. 

Points to note. 

1. How far (if at all) the jurisdiction in Equity over 
partners is affected by the Partnership Act, 1890. 

2. In what cases specific performance of partnership 
contracts is enforced. 

3. What the various cases are in which an injunc- 
tion is granted at the instance of one partner against 
another. 
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4. Whether, the partnership articles being silent on 
the matter, the Court will grant an injunction to 
restrain a partner from carrying on (a) a rival 
business, (b) a business not competing with the 
business of the firm. 

5. Whether an agreement to refer partnership 
questions and disputes to arbitration is specifically 
enforced. How far the question is affected by sect 4 
of the Arbitration Act, 1889. 

6. How a partnership may be constituted. 

7. Whether sharing of profits will by itself con- 
stitute partnership. If not, what the true test is. 
[Cox v. Hickman.) 

8. In what proportions partners share profits and 
losses. 

9. What the position is of persons who have entered 
into a partnership for a fixed term, and continue the 
partnership after the term has expired. 

10. The various ways in which a partnership may be 
dissolved. What events at Law cause a dissolution of 
the partnership. 

11. Whether an assignment by one partner of his 
share operates as a dissolution. 

12. Whether a partner at will can in all cases deter- 
mine the partnership at any time by notice. 

13. Enumerate the various causes for which Equity 
will decree the dissolution of a partnership before the 
regular time. Whether the fact that there have been 
partnership quarrels is alone sufficient. 

14. In what case insanity of one partner is a ground 
for dissolution. 

15. In what cases the Court will (a) order an account 



Gibson's aids to equity. 249 

between partners ; (b) appoint a receiver and manager 
of the partnership property and business. 

16. Whether, on a dissolution, the Court mav order 
the return of a premium. 

17. The provisions of sect. 44 of the Partnership 
Act, 1890, as to the payment of losses and distribution 
of assets on the dissolution of a partnership. 

18. A partnership having expired by effluxion of 
iime does not cease for all purposes. How this is 
explained. 

19. Whether surviving partners are trustees for the 
representatives of a deceased partner of his share of 
the assets. 

20. On the death of one partner, what the rights of 
his representatives are with regard to the partnership 
property and business. 

21. How a creditor who has obtained judgment 
against a member of a firm for his separate debt may 
obtain payment thereof out of the debtor's interest in 
the partnership. 

22. Why it is that land bought for partnership pur- 
poses is considered in Equity as money. Whether 
the rule is the same with regard to land acquired by 
devise. 

23. Whether a creditor of the firm may proceed 
against the separate estate of one partner for his debt. 

24. What the rights of a creditor of the firm on the 
•death of a partner are. Whether there would be any 
difference in his rights if the estate of the deceased 
partner were insolvent. 

25. Whether the goodwill is an asset of the 
partnership. 
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26. An agreement is entered into between partners- 
A. and B. that A. shall retire and B. shall pay him a. 
certain sum for his share in the goodwill. Can A. 
(1) set up a rival business; (2) send round a circular 
to the customers of the firm soliciting their custom in 
the future? [Trego v. Hunt.) 

27. What a limited partnership is, and how it 
differs from an ordinary partnership. 

Cases to note. 

Knox v. Gye. — The Statutes of Limitation run 
against the representatives of a deceased partner in 
respect of their claim for an account against the 
surviving partners ; and, indeed, irrespective of 
statute, lapse of time and laches in such cases are 
a bar. 

Vawdrey v. Simpson — When partners agree to refer 
all matters in dispute to an arbitrator, the latter may 
dissolve the partnership, and direct a division of the 
assets. 

Besen v. Frolich. — When the Court decrees a disso- 
lution of the partnership before the regular time, the 
dissolution operates from the date of the decree, unless 
the partnership is at will, for then, as shown by — 

Shepherd v. Allen, the dissolution takes place from 
the commencement of the action. 

Arundell v. Bell. — As a general rule, and in the 
absence of express contract, there is not in a pro- 
fessional partnership, e.g., a partnership between 
solicitors, any partnership asset which is capable of 
being sold or valued as the " goodwill" of the partner- 
ship business on the death of one of the partners. 
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Statutes to note. 



Arbitration Act, 1889. — By sect. 4 of this statute, 
where parties agree in writing to refer existing or 
future differences to arbitration, and an action is com- 
menced by one of such parties, or any person or 
persons claiming under him, in respect of the matters 
agreed to be referred, the Court may stay proceedings 
at the instance of the defendant on such terms as may 
seem just. 

Judicature Act, 1873. — By sect. 34 the jurisdiction 
with regard to partnership matters is transferred to 
the Chancery Division. 

The Partnership Act, 1890. — 'The provisions of each 
section of this important Act require the student's 
careful attention. He will find them set out in the 
Student's Statute Law under title " Partnership." 

The Limited Partnership Act, 1907. — In the ordinary 
case every partner is fully liable for the liabilities of 
the firm. But by virtue of this Act partnerships may 
exist in which one partner (or some of the partners) 
only is (or are) fully liable, all the others being only 
liable to the extent of the capital they put into the 
business. Such partnerships must be registered. A 
limited partner is not allowed to interfere in the 
business, nor can he withdraw his capital. 
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Chap. VII. — Account. 

Remarks. 

In simple cases where no complication existed, and 
no peculiar equitable remedy was required, Equity did 
not assume jurisdiction in matters of account, but left 
the parties to their remedy at Law. In most cases, 
however, the legal remedy was defective, and mainly 
for two reasons : — ( 1 ) because there existed at Law 
no means by which discovery between the parties 
could be had, and an assistant proceeding to obtain 
this discovery in Equity was generally necessary ; 
(2) because there was no proper machinery at Law, 
and the action generally resolved itself into an arbi- 
tration, and became very expensive, the parties 
litigant having to provide a Court and judge at their 
own expense. 

These objections existing to the Common Law 
remedy, suitors sought from very early days the 
assistance of Equity when they required an account. 

Now all accounts are taken in the Chancery Division, 
and in many cases, owing to the fusion of Law and 
Equity effected by the Judicature Acts and Rules, an 
account will now be decreed where, under the old 
Chancery practice, the Court would have refused the 
order. 

Points to note. 

1. In what two classes of cases an action for an 
account lay at the Common Law. 

2. Whether an account is decreed (1) on the appli- 
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cation of a principal against his agent, (2) against the 
principal on the application of the agent. 

3. Whether a principal's claim for an account is 
liable to be barred by Statutes of Limitation. 

4. Why an account is decreed for a patentee against 
an infringer of the patent. Whether the patentee can 
obtain damages as well as an account. 

5. An account is decreed in cases of " mutual 
accounts" between plaintiff and defendant. What 
the true meaning of mutual accounts here is. 

6. What defences can be set up in answer to an 
action for an account. 

7. A. has stated and settled an account with B., 
his principal. B. subsequently brings his action for 
an account. Whether A. can plead as a defence that 
he has settled accounts. If so, whether in any case 
the Court would allow the account to be gone into 
again. 

8. What surcharging and falsifying are. 

9. Whether an account irregularly taken is regarded 
as a settled account. 

10. Where lands are held by owners as tenants in 
common, and one of them is alone receiving profits, 
what the proper remedy of the others is. 

Cases to note. 

Padwick v. Stanley. — An agent cannot maintain an 
action for an account against his principal; but Docker 
v. Somes shows that a cestui que trust can maintain such 
an action against his trustee. 

Phillips v. Phillips. — A useful case, explaining when 
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accounts are considered "mutual," namely, when both 
plaintiff and defendant have paid and received on 
each other's account ; but the decision in this case 
was somewhat shaken by the judgment of Vice- 
Chancellor Kindersley in Fluker v. Taylor, in which 
he said that it was dangerous to say that the question 
of allowing an account depends on mutual receipts 
and payments ; it must depend in each case on the 
nature of the account — that is, whether it was indis- 
crimivative, not from the number of items, but because 
so complicated as not to be capable of being taken at 
Law. Notwithstanding this judgment, however, the 
definition of mutual "accounts" given in Phillips v. 
Phillips has ultimately prevailed, and the test may be 
said to be, " Have payments and receipts been made 
on both sides ? " 

Foley v. Hill. — A customer cannot obtain an account 
against his banker : so decided by the House of Lords 
(Lords Cottenham (Chancellor), Brougham, and Camp- 
bell), confirming the decision of Lord Lyndhurst, on 
the ground that a banker is not a trustee for his 
customer, the money advanced being a loan, and con- 
stituting a debt, and the action must therefore be at 
Law for a debt. 



Chap. VIII. — Set-off and Appropriation of Payments. 

Remarks. 

Set-off. 

Curious as it may seem that such injustice should 
have been allowed to exist, yet it is perfectly true that 
until the reign of Queen Anne the set-off of debts was 
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not allowed at Law, except where there were mutual 
■connected debts, i.e., where the nature of the dealings 
between the parties consisted of receipts and payments, 
debts and credits : and if it happened that A. owed B. 
lOd/., say, for goods sold and delivered, and B. owed 
A. the same sum on a promissory note, and B. brought 
his action against A. to recover the price of the goods 
sold, A. could not as a defence plead that B owed him 
100/. on a promissory note, but his only remedy was 
by a separate and cross action. When the student 
bears in mind that B. might, at the time of the action 
being brought, be in a state of bankruptcy, and that 
A. would have to pay B. the 100/. in full, yet that he 
would only be able to recover from B.'s estate a 
dividend, he will see how unjust the rule not allowing 
set-off, at least in all cases of debts, was, and wonder 
that the Common Law, which is supposed to have been 
the " essence of goodness," should for so long a time 
have been party to such a glaring piece of injustice. 
A partial remedy was, however, provided by statute, 
4 Anne, c. 17, s. 11, allowing set-off in cases where one 
of the debtors, or both, was or were bankrupt, but in 
those cases only. The next step was taken by the 
legislature in George the Second's reign, 2 Geo. 2, 
c. 22 (made perpetual by 8 Geo. 2, c. 24), providing 
that in all cases of mutual debts the right of set-off 
should exist ; so that in the case supposed, whether B. 
was bankrupt or not, A. could, after the passing of 
these statutes, raise as a defence the money owing 
to him on the promissory note. 

A further example will show the student that no 
sufficient legislative provisions with regard to set-off 



256 gibson's aids to equity. 

had yet been made. If A. had agreed to sell goods to 
B., and then refused to deliver them, and B. brought an 
action for damages for non-delivery, A. could not as a 
defence plead that B. owed him a debt of 100/., for the 
statutes only allowed set-off of mutual debts, and here 
B.'s claim was for unliquidated damages and not for a 
debt, and therefore A. could not set off, but had to 
bring a separate action for his 100/., and needless 
litigation with consequent expense was the result ; and 
this state of things continued at Law until the Judi- 
cature Act, 1873. Before passing on it is desirable to 
call attention to the fact that, even in cases of mutual 
debts, if the defendant's claim exceeded that of the 
plaintiff, no judgment could be given for the balance, 
but the defendant was obliged to resort to a separate 
action to recover it ; and this also continued till the Act 
of 1873, already mentioned. These being the rules at 
Law, what were the rules of Equity as to set-off? It 
seems that, independently of statute law, Equity 
allowed claims to be set off against each other, but 
with restrictions and limitations ; and unless there was 
some connection between the demands the right was 
not recognized, and it is not clear whether Equity 
adopted the statutory rule given above as to set-off, or 
whether the statutory rule was adopted from the 
Equity Courts. The latter is probably the case ; but 
however it may have been, it is clear that with regard 
to debts purely legal, Equity did not interfere, and the 
existence of cross-demands was not sufficient to justify 
a set-off in Equity without some special equitable 
ground entitling the party seeking to set off to pro- 
tection from his adversary's claim. 
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The right of set-off both at Law and in Equity is 
now regulated by the Judicature Acts and Rules, 
under which this important defence has been consider- 
ably enlarged, so that practically a defendant can in 
all cases raise by way of defence any set-off or counter- 
claim against the plaintiff's claim, and this whether 
the defendant's claim sounds in damages or not, with 
the further important right in favour of the defendant 
whereby he is enabled to have judgment in his favour 
for any balance which may be found due to him. To 
prevent, however, injustice, it is provided that the 
Court, if convinced that the plaintiff's claim and the 
defendant's set-off ought not to be tried together, may 
order separate trials. This salutary provision, enacted 
with the excellent idea of enabling all matters in dis- 
pute between the same plaintiff and defendant to be 
determined by one action, has placed the defence of 
set-off in the position in which it ought always to 
have been. 

Appropriation of Payments. 

The rules on this subject are much the same at Law 
and in Equity ; an example will make the rules more 
intelligible to the student : — 

A. owes B. several different debts, and makes a 
payment on account. To what debt must it be 
appropriated by B. ? In the first place, to such debt 
or debts as A. at the time of payment expressly or 
impliedly wishes it to be appropriated. If A. makes 
no such appropriation, then B. may appropriate it to 
such debt as he thinks fit, even to a statute -barred 
debt ; but in the last case, if there is any balance of 

g. s 
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the debt to which the payment has been appropriated, 
it will not, nor will any other part of the account 
which is statute-barred, be revived by the appro- 
priation. If neither A. nor B. makes an appropriation, 
the Law considers that the payment is made first in 
discharge of interest, if any is due, then to the earliest 
items of the account which are not statute-barred. 

Points to note. 

1. The history of set-off, both at Law and in Equity. 
When Equity allowed set-off. 

2. A. is shareholder in a company which is being 
wound up, and he owes the company 100/. in respect 
of unpaid calls ; he is also a creditor of the company 
for 100/. for goods sold by him to the company. 
Whether he can set off the debts. 

[N.B. — The only case in which set-off of debts 
against calls is allowed is when both share- 
' holder and company are insolvent.] 

3. Whether, if a shareholder assigns a debt due to 
him from the company, the company can set off a 
call made subsequently to the assignment against the 
claim of the assignee. 

4. To what extent the right of set-off is recognized 
under the Bankruptcy Act, 1 883. 

5. Illustrate the rule that claims arising in different 
rights cannot be set off. 

6. Illustrate the rule that a debt or claim which is 
not actionable cannot be set off against an actionable 
debt. 

7. A legatee is a debtor to the estate. Whether 
the executor can set off the debt against the legacy. 
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Whether the case would be different if the debt were 
statute-barred, or the legatee insolvent. 

8. What the law is as to the appropriation of pay- 
ments between debtor and creditor. 

9. A. owes B. two debts of 100/. — -one statute- 
barred, and the other not. He makes a payment of 
50/., which B. appropriates towards payment of the 
statute-barred debt. B. afterwards brings an action 
to recover the 150/., and A. pleads as to 50/. that it is 
statute-barred. Whether A.'s plea will be good. 

10. On the subject of appropriation by the creditor, 
what Seymour v. Pickett decided. 

11. When neither debtor nor creditor makes any 
appropriation, how the payment is appropriated by 
our law. By what name the rule is known. 

13. The facts and decision in Clayton's case. 

13. Whether the rule in Clayton's case applies 
between trustee and cestui que trust, or between two 
different sets of beneficiaries. 

14. State the law of appropriation of securities. 

15. State the law of appropriation of short bills 
deposited with a banker to meet acceptances. 

16. What the rule in Ex parte Waring is on the 
subject of appropriation of securities. 

17. Explain why there must be a double insolvency 
in order to bring the rule in Ex parte Waring into 
operation. 

Cases to note. 

GrisselVs case. — A set-off of debts against calls on a 
shareholder of a company being wound up is not 
allowed unless the shareholder is insolvent. 

s2 
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Clayton's case.— The leading case on appropriation 
of payments, showing how the law of appropriation is 
applied to payments, &c. made on current accounts, 
e.g., banking accounts. 

Rouse v. Bradford Bank. — The law of appropriation 
of payments does not apply so as to compel a bank, 
where a guarantee has been given to secure the 
general balance of a customer's account, to appropriate 
payments made after the death of the guarantor in 
reduction of the balance due at that time, if at the 
death the account has been broken by the account being 
closed by the banker and a new account opened. 



Chap. IX. — Specific Performance. 

Remarks. 

The legal remedy in damages for breach of contract 
being in many cases a wholly insufficient remedy, 
Equity assumed from early days a concurrent juris- 
diction with regard to such breaches, and decreed the 
contract to be specifically performed ; and this equit- 
able jurisdiction has proved extremely beneficial, and 
is extensively exercised. 

Specific performance is granted, not as a matter of 
course, because there is a contract, but as a relief in 
the nature of indulgence peculiar to the jurisdiction 
of Equity, and the indulgence is only granted to a 
plaintiff when he can show that the legal remedy in 
damages is insufficient to meet the justice of his case. 
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Not only must the plaintiff be prepared to show 
this, but he must also present to the Court a contract 
complete in form, certain in nature, free from illegality, 
immorality and fraud, and he must himself have per- 
fectly clean hands in the matter in which he seeks the 
Court's aid. It follows that if the Statute of Frauds 
requires writing' for the contract, the plaintiff must 
produce a written contract duly signed, within the 
terms of that statute. There are, however, four cases 
in which a verbal contract relating to lands is 
enforced, viz. : — 

(1) Where the plaintiff in his statement of claim 

sets forth the contract, and the defendant in 
his defence admits it, and does not plead the 
statute as a bar. 

(2) When the contract would have been reduced 

into writing but for the fraud of the de- 
fendant. 

(3) When there has been some sufficient act of part 

performance. 

(4) When the sale is by order of the Court. 

(Attorney- General v. Day.) 

In addition to the above requisites there must be 
mutuality (unless waived), mental capacity and entirely 
free agency. 

It may be well to add a list of contracts which are 
usually enforced in Equity, and also a list of those 
contracts of which, as a rule, Equity refuses to decree 
specific performance. 
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A.— Contracts which are specifically enforced in 
Equity. 

(1) Contracts for the sale or leasing of lands, tene- 
ments, and hereditaments. These, the proper in- 
gredients existing, are always specifically enforced, 
for the legal remedy may be wholly insufficient, as the 
particular land may have a peculiar and intrinsic 
value to a purchaser which no other land would have ; 
the soil or the position, &c. may have had great attrac- 
tions for him. 

(2) Contracts for the sale of shares in a private 
undertaking, for the plaintiff might not be able to 
purchase similar shares in the market. 

(3) Contracts for the sale of articles of unusual 
beauty and rarity, for the same reason. 

(4) Contracts for the sale of the goodwill of a busi- 
ness with the premises ; but this does not extend to a 
professional practice, e.g., that of a surgeon. (Mat/ v. 
Thomson. ) 

(5) Contracts for partnerships for a definite term 
when some act has been performed on the faith of the 
contract. 

(6) Awards (which are considered as agreements) 
are enforced in those cases in which, if the terms of 
them were embodied in the form of an agreement, it 
would be enforced, e.g., an award to convey land. 
(Norton v. Mascall.) 

(?) A contract between solicitors (partners) that one 
should have and carry on the business on certain 
terms, the other retiring from it. (Aubin v. Bolt.) 
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B. — Contracts which are not enforced in Equity. 

(1) A contract to build or repair. But such a con- 
tract will be enforced if (a) the defendant has obtained 
possession of the land in consideration of his agree- 
ment to build or repair; (b) the particulars of the 
building, &c. are clearly specified; and (c) damages 
would be an insufficient remedy. (See Wolverhampton 
Corporation v. Emmons ; and Molyneux v. Richard.} 

(2) A contract to make a railway — for the Court 
could not see that it was carried out, and Equity, like 
Nature, does nothing in vain. {Great Western Rail. 
Co. v. Wythes.) 

(3) Contracts involving personal skill, knowledge, 
or inclination, for the same reason. 

(-I) Contracts to work mines or quarries, or any 
contract the performance of which would extend over 
a long time. (Blackett v. Bates.) 

(5) Contracts for hiring and service ; for partner- 
ships (except as above). 

(6) Contracts for the sale of the goodwill of a busi- 
ness without the premises. (Baxter v. Connolly.) Or 
even with the premises if the business sold is of a 
professional character, e.g., a doctor's (May v. Thom- 
son), or a solicitor's. (Bosen v. Farlow.) 

(7) Contracts for the loan of money, whether on 
mortgage or without any mortgage or security, except 
contracts to lend money to registered companies to be 
secured by debentures. (Companies Act, 1907, s. 16.) 

(8) Contracts for the exercise of testamentary 
powers of apportionment. 

(9) And of course all contracts which have not the 
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essential ingredients already referred to, e.g., those 
which are not supported by value ; those which have 
an immoral or illegal tendency ; those with infants, 
for here there is no mutuality. 

The jurisdiction, in decreeing specific performance 
of contracts, was until 1854 exclusive in Equity ; but 
in that year, by the C. L. P. Act, 1854, a jurisdiction 
was given to the Common Law Courts, but it was of 
a very limited nature, and the equitable jurisdiction 
practically continued exclusive till the passing of the 
Judicature Act, 1873. Under the provisions of the 
latter Act, the power to grant specific performance is 
conferred on the Common Law as well as the Chancery 
Division; still, practically, the Chancery Division is 
resorted to, and indeed to this Division (by sect. 34) 
the specific performance of contracts relating to land 
(the usual contracts of which specific performance is 
asked), including contracts for leases, is specially 
assigned. 

By Lord Cairns' Act (21 & 22 Vict. c. 27) the 
power to award damages, in addition to or in substi- 
tution for the specific performance of contracts, was 
conferred on the Court of Chancery, and though this 
statute has been repealed, the like power exists under 
the Judicature practice. 

Points to note. 

1. The distinction between the legal and the equit- 
able remedy when a breach of contract occurs. 

2. Whether the Court will refuse to enforce an 
agreement for separation, on the ground that it is 
immoral. 
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3. A man voluntarily covenants that he will sur- 
render copyholds to the use of his daughter. Whether 
this covenant would be enforced in Equity. 

4. Whether the Court will enforce an agreement 
for a tenancy at will, or from year to year. [Lever v. 
Koffler.) 

5. Why the Court generally refuses to enforce 
contracts to build or repair. In what cases specific 
performance will be ordered of a building contract. 

6. A. covenants that he will, during a certain time, 
sing at B.'s theatre. Whether B. can compel specific 
performance of the covenant. 

7. When the Court will enforce part of a contract. 

8. Whether agreements to refer matters to arbi- 
tration, or for a loan of money, will be specifically 
enforced. 

9. A., an infant, enters into a contract for the sale 
of land to B. A. seeks the Court's aid to compel B. 
to complete the purchase. Whether the Court will 
compel performance. 

[N.B. — The infant in such a case could sue at 
Law for damages, infancy being a personal 
privilege ; but he could not in Equity obtain 
specific performance, inasmuch as the remedy 
in Equity must be mutual, and B. would have 
no power to compel A. to complete, owing to 
the latter being under age.] 

10. A. has signed a contract for the purchase of 
lands from B., who, however, has not signed the con- 
tract. A. refuses to complete his purchase, and B. 
brings an action for specific performance. In defence, 
A. pleads that B. has not signed the contract, and 
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therefore, as he (A.) could not obtain specific perform- 
ance against B., B. has no equity to enforce such 
performance against him. Whether A.'s plea would 
avail. 

11. Whether the Court would enforce an agreement 
by the donee of a power of appointment to make a 
particular appointment. 

12. Why it is that, while the Court enforces a 
contract for the sale and purchase of land, it, as 
a rule, refuses to give this assistance with regard to 
contracts affecting mere personal chattels. 

13. A. contracts to buy from B. some shares in a 
company. Whether, on A.'s application, the contract 
would be enforced Whether the answer would be 
the same if the subject-matter were Government stock. 

14. The decision in Adderley v. Dixon. 

15. A. agrees to sell B. a chattel, and afterwards 
refuses to hand it over to him. What B. will have to 
prove in order to obtain specific performance of the 
contract. 

[N.B.— Under the Sale of Goods Act, 1893, the 
Court may now order the seller of specific 
goods to deliver them to the buyer instead 
of paying damages, and this power exists 
although the goods may have no peculiar 
value to the buyer.] 

16. Whether there is any case in which, indepen- 
dently of any specific or intrinsic value in the chattel, 
the Court will order it to be delivered up. 

17. The reasons which influence the Court in direct- 
ing the performance of contracts relating to land. 
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18. Whether the jurisdiction to enforce contracts 
relating to land extends to those affecting-lands abroad. 
[Perm v. Lord Baltimore.) 

19. The two senses in which specific performance 
is used, and which is the stricter sense of the phrase. 

20. Whether the Court will read two or more 
documents together in order to ascertain the contract 
of the parties. 

21. What powers an auctioneer has of signing a 
memorandum of the contract. 

22. In what cases the Court decrees specific per- 
formance of a parol contract relating to land, notwith- 
standing sect. 4 of the Statute of Frauds. 

23. Certain acts of part performance take a parol 
contract out of the Statute of Frauds. Of what nature 
these acts must be. 

24. Whether the following acts on the part of the 
purchaser of lands under a parol contract would be 
sufficient to enable the Court to decree specific per- 
formance: (a) Entering into possession of the premises; 

(b) paying a part or the whole of the purchase-money; 

(c) valuing the lands ; (d) personal services rendered 
on faith of the contract. 

25. In what circumstances possession of lands by 
the purchaser is a sufficient act of part performance of 
a parol contract. 

26. A landlord verbally agrees with his yearly 
tenant to grant him a lease of the premises at an 
increased rent. Whether payment by the tenant of 
the increased rent is an act of part performance so as 
to enable the tenant to compel the landlord to execute 
the lease. (Miller v. Sharp.) 
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27. Whether, if specific performance has become 
impossible by. reason of lapse of time, acts of part per- 
formance would be available to enable damages to be 
recovered for the breach of the contract. (Lavery v. 
Pur sell.) 

28. A father, before the marriage of his daughter, 
promised her future husband to give her certain lease- 
hold property. The promise was by word of mouth. 
The marriage took place, but the deeds were not 
handed over to the husband. Whether, in proceedings 
by the husband to obtain specific performance of the 
agreement, the Court, on the ground that there had been 
sufficient act of part performance, would grant relief. 

29. Whether there would be any difference in the 
case last stated if the deeds had been handed over, 
and after marriage the father had allowed his son- 
in-law to receive the rents and otherwise deal with 
the property. 

30. Why it is, that if in pursuance of a parol 
contract before marriage a written contract after 
marriage is entered into, specific performance of it is 
enforced. 

31. Why it is, that if A. makes a representation 
upon the faith of which B. and C. get married. A. is 
compelled in Equity to make good his representation. 

32. What persons should, and what persons should 
not, be made parties to an action for specific per- 
formance. 

33. Enumerate the various defences to an action 
for specific performance. 

34. When misrepresentation is a defence to an 
action for specific performance. 
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35. A., wishing to sell his property, employs B. to 
value three estates of his ; the total value amounted to 
20,000/., but by an error in the addition the total 
appeared as 15,000/. Without discovering the error, 
and acting on the valuation, A. agrees with C. to sell 
the estates to him for 15,000/. Subsequently he dis- 
covers that the real valuation was 20,000/. and refuses 
to complete. Whether C. could compel specific per- 
formance. What the maxim is. 

[N.B. — The maxim referred to is " Non videntur 
qui errant consentirc."^ 

36. Whether a mistake in a written contract can be 
rectified by parol evidence. 

37. A. by mistake arising from his negligence pur- 
chases at a public auction Lot I. instead of Lot III. 
The vendor seeks to compel him to perform the 
contract. Whether the contract would be enforced. 
Whether A. would be liable at Law in damages. 

fN B. — It is very doubtful whether Malms v. Free- 
man, where these facts occurred, and the 
defence of mistake prevailed, would be 
followed. See Tamplin v. James, where the 
case was commented on and not approved. 
The point arose again in Van Praugh v. 
Everidge, in which case Kekewich, J., ordered 
specific performance. The Court of Appeal, 
however, reversed this decision on another 
ground, and Collins, M.R., stated that in his 
opinion there was no contract, because the 
parties were not ad idem. But quaere whether 
the defendant would be allowed to set up his 
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mistake, as there was the appearance of 
consent.] 

38. A. agrees to sell a house with the land adjoin- 
ing to B. The agreement is reduced into writing, but 
only speaks of the house and omits all mention of the 
land. A. brings an action to enforce performance of 
the written contract. Whether B. could in defence 
plead that the sale was of the land as well as of the 
house — in other words, raise the parol variation as a 
defence, and why. 

39. Whether in the last case, if B. sought for specific 
performance as plaintiff of the written agreement with 
the parol variation, he would succeed. 

40. Whether a parol variation of a written contract 
can ever be admitted if it was made after the written 
contract. 

41. When misdescription is a good defence to an 
action for specific performance by a vendor. Give 
illustrations. When the Court will at the vendor's suit 
decree specific performance with compensation. 

42. A. contracts to sell B. some copyhold land. 
On examining the abstract it turns out that the pro- 
perty is freehold. B. on this ground refuses to com- 
plete. A. seeks specific performance : whether the 
Court will assist him. 

43. A. contracts to sell lands to B. ; it turns out 
that he cannot make a good title to a piece of land 
which is essential to the enjoyment of the rest. 
Whether either A. or B. could enforce specific per- 
formance of such a contract. 

[N.B. — The fact that B. can enforce the contract, 
while A. cannot, affords an exception to the 
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rule that the remedy of specific performance 
must be mutual.] 

44. Whether the Court will compel performance of 
a contract with compensation where (a) there has been 
fraud, (b) it is difficult to ascertain the proper amount 
of compensation, (c) it would be prejudicial to the 
rights of third parties. 

45. The various cases in which time is deemed in 
Equity to be of the essence of the contract. 

46. A trustee sells the trust property subject to an 
unnecessary and depreciatory condition. Whether the 
purchaser could on this ground resist specific perform- 
ance. What statute bears on the point. 

47. Whether the Court would enforce specific per- 
formance of a contract if the defendant could show 
that the price agreed on was inadequate. 

48. Whether performance of a contract made by 
letters would be refused because the parties have 
intended, and, indeed, stipulated that a formal contract 
shall be drawn up. 

49. Whether a doubtful title is forced on a 
purchaser. 

50. A. agrees to buy from B., an undischarged 
bankrupt, certain property which he has acquired 
since the bankruptcy. The property consists of (a) a 
leasehold house ; (b) a freehold estate. Whether B. 
could compel specific performance of the contract in 
either case. 

51. The facts and decision in Jenkins v. Jones. 

52. Whether a person who acquires a title to land 
by adverse possession is subject to restrictive covenants 
affecting the land. 
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53. In what cases the purchasers of different lots 
can sue each other to enforce restrictive covenants 
entered into respecting the user of the property by 
each purchaser. 

54. Whether the expenses of street improvements 
executed under the Public Health Act, 1875, or the 
Private Streets Works Act, 1892, must be borne by 
the vendor or the purchaser. 

55. State the exact effect of the condition by which 
a purchaser is excluded from compensation in respect 
of deficiency in quantity of acreage. 

56. Whether after decreeing specific performance 
the Court settles the conveyance. 

57. What the effect is of the purchaser taking pos- 
session pending completion of the contract. 

58. Whether, pending an action for specific per- 
formance, the Court allows the purchaser possession. 

59. Whether the purchaser, on a proper repudia- 
tion of the contract, is entitled to a return of his 
deposit. 

60. Whether the purchaser, on an improper repu- 
diation of the contract, loses his deposit as well as 
incurs a liability to pay damages. 

61. State the position of vendor and purchaser 
respectively under the usual condition allowing the 
vendor to withdraw from the contract. What In re 
Arbib and Glass decided. 

62. The delay and expense occasioned by an action 
for specific performance may be avoided under sect 9 
of the V. & P. Act, 1874. Explain how this is. 
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Cases to note. 

Cuddee v. Ruiter. — The leading case showing that 
the Court will not enforce specific performance of 
contracts relating to personal chattels, e.g., stock in 
the funds ; but a contract for the sale of shares in a 
railway company or similar undertaking will be 
enforced, as the purchaser may not be able to buy 
similar shares in the market. This is shown by 
Duncuft v. Albrecht. 

Somerset v. Cookson. — In this case the Court ordered 
an altar-piece, belonging to the Duke of Somerset, as 
lord of the manor, to be delivered up, on the ground 
that its value could not be estimated by a jury. On 
the same ground the Pusey Horn was in 

Pusey v. Pusey ordered to be delivered up. 

Wood v. Rowcliffe. — Specific chattels are, in Equity, 
ordered to be delivered up, although of no intrinsic 
value, if any fiduciary relationship exists between the 
parties. 

Woollam v. Hearn. — In this case the plaintiff, who 
sought to obtain specific performance of an agreement 
for a lease in which the rent was stated to be 73/. 10s., 
was not allowed by parol evidence to show that the 
rent really arranged was 60/. only; for a plaintiff 
seeking performance must, as a rule, stand by the 
contract as it appears in the writing signed by the 
defendant. 

Seton v. Slade. — Showing that although time is of the 
essence of the contract at Law, it is not so in Equity, 
and therefore in this case the Court enforced specific 
performance, although the abstract was not delivered 
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till long after the time named, the defendant having 
received and kept it without objection. 

Lester v. Foxcroft. — A very old leading case, decided 
in 1701, showing that the Court will decree specific 
performance of a parol contract where the defendant 
has allowed the plaintiff to do certain acts of part 
performance, e.g., as in this case, allowing him to 
pull down an old house and build a new one. The 
acts of part performance must relate to the property, 
and must have exclusive reference to the contract on 
which the plaintiff is suing, as shown by Maddison v. 
Alder son. 

Palmer v. Johnson. — When conditions of sale provide 
that compensation shall be allowed for any mis- 
description of the premises, the purchaser is entitled 
to compensation even for errors, &c. discovered after 
the purchase has been completed and the conveyance 
executed. If the conditions are silent on the subject, 
in the absence of fraud, compensation can only be 
obtained for errors discovered before completion. 
This is shown by Jollife v. Baker, and more recently 
in Clayton v. Leech. 

Statutes to note. 

C. L. P. Act, 1854.— By sect. 68 of this Act, the 
Courts of Common Law were empowered to grant a 
mandamus to compel the specific performance of 
contracts. 

[N.B. — This section met with a very narrow con- 
struction in the case of Benson v. Paull, in 
which it was held that it only applied to 
contracts comprising some public duty, in 
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which the plaintiff was personally interested, 
and had no application to mere private con- 
tracts.] 
By sect. 78, the Courts of Common Law are em- 
powered to decree the delivery of chattels in actions 
of detinue. 

[N.B.' — This section conferred jurisdiction to order 
delivery of specific chattels on the Common 
Law Courts in all cases, and thus gave to 
these Courts a far wider jurisdiction than 
that exercised by the Courts of Equity ; for 
in these latter Courts delivery of specific 
chattels was only ordered when the chattel 
detained was of some peculiar value, or 
where there was some fiduciary relation 
between the parties. In Equity, however, 
the means of enforcing compliance with the 
order of the Court by attachment was much 
more effective than the means allowed to 
Courts of Law by this statute, namely, 
distress on the goods under a writ of dis- 
tringas ; but under the amalgamation of 
Law and Equity this distinction no longer 
exists.] 
21 6r 22 Vict. c. 27 {Lord Cairns' A ct).— Allowing 
the Court, in all cases in which it had jurisdiction to 
grant specific performance of any covenant, contract, 
or agreement, to award damages to the party injured, 
either in addition to or substitution for such specific 
performance. This statute is repealed, but its prin- 
ciple is recognized and kept alive by the Judicature 

practice. 

t2 
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Judicature Act, 1873. — By sect. 25 a mandamus may 
be granted by "the Court" (which seems to include 
all the Divisions) in all cases in which the Court 
thinks fit. 

The same section provides that stipulations in con- 
tracts as to time or otherwise, which would not before 
the passing of the Act have been deemed to be, or to 
have become, of the essence of the contract in Equity, 
shall receive in all Courts the same construction and 
effect as they would formerly have received in Equity. 

By sect. 34 the specific performance of all contracts 
relating to land (including contracts for leases) is 
assigned to the special jurisdiction of the Chancery 
Division. 

The Sale of Goods Act, 1893. — Courts of Law are 
enabled to order a seller of specific goods to deliver 
the same to the buyer, and thus decree specific per- 
formance, and this without regard to the value of the 
chattel sold. 

Companies Act, 1907. — Sect. 16 of this Act allows 
the Court to order specific performance of a contract 
to lend money to a company on debentures, thus 
overruling South African Territories v. Wallington, in 
which the House of Lords refused to make such an 
order, on the ground that damages would be an 
adequate compensation for the breach of contract. 
Other contracts for the loan of money are still unen- 
forceable by specific performance. 
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Chap. X. — Injunction. 
Remarks. 

An injunction is a judicial order restraining the 
commission or continuation of some wrongful act. 
Injunctions were formerly of two kinds, namely : — 
(A.) Common Injunctions — granted to restrain the 
inequitable institution or continuance of judicial pro- 
ceedings. 

(B.) Special Injunctions — granted for two purposes, 
(i) to enforce a contract, or forbid a breach thereof ; 
(ii) to prevent a wrong arising independently of 
contract. 

Injunctions of the former class, viz., those to 
restrain judicial proceedings, were directed to the 
parties and not to the Court, and against Equity's 
power of granting these injunctions the Common Law 
Courts made a long and obstinate struggle, beginning 
in Edward IV. 's reign, and continuing down to Lord 
Ellesmere's time in James I.'s reign. By the pro- 
visions of sect. 2i of the Judicature Act, 1873, the 
Chancery Division has no jurisdiction to stay pending 
proceedings in any other Division of the High Court ; 
and a defendant unjustly proceeded against in a 
Common Law action, instead of applying to Chancery 
for an injunction, can apply in a summary way to a 
judge of the Division in which he is sued for a stay of 
proceedings, or raise his objection to the proceedings 
by way of defence ; but the jurisdiction to prevent the 
institution in this country of unjust proceedings, or the 
continuance of proceedings in foreign Courts, still 
remains. (Besant v. Wood.) 
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With regard to special injunctions, the jurisdiction 
remains, and is exercised very extensively (see and 
note the wide words of sect. 25 of the Judicature Act, 
1873, sub-s. 8, set outpost, p. 296). 

By means of these injunctions negative contracts, of 
which specific performance is impossible, are enforced, 
or a breach of them forbidden ; but the jurisdiction in 
granting them is far more extensively exercised to 
prevent the commission or continuance of some tort, 
and it seems desirable to give a list of injuries for 
which an injunction is often sought and granted. 

Some Torts, independent of Contract, which are 
restrained by Injunction. 

(a) To prevent waste, i.e., to prevent a tenant for life 
or years from destroying or altering things 
forming an essential part of the inheritance, 
e.g., cutting timber, working mines, pulling 
down buildings ; or, if a tenant for life or 
years without impeachment of waste, from com- 
mitting acts of a " malicious, extravagant and 
humorsome " nature, e.g., pulling down or dis- 
mantling the mansion house, felling orna- 
mental timber, grubbing up an ancient wood, 
or ploughing up the park surrounding the 
mansion, acts known as " equitable waste," 
because formerly not recognized as waste 
at Law, but only in Equity ; now, however, 
regarded as waste both at Law and in Equity 
under sect. 25, sub-sect. 3 of the Judicature 
Act, 1873. 

[N.B. — There are three classes of limited 
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owners who can commit all waste except 
equitable waste, namely, a tenant for life 
or years without impeachment of waste, as 
above ; a tenant in tail after possibility of 
issue extinct ; a tenant in fee with an 
executory limitation over.] 

(b) To prevent nuisances, either public or private, 

e.g., the pollution of streams, the interference 
with the right of lateral support, or with 
rights of way or common, the darkening of 
ancient lights, the establishment in certain 
districts of noisy or objectionable trades to 
the prejudice of free and healthy use of air, 
and all other things which tend to the hurt, 
inconvenience or damage of another in his 
enjoyment of his property, and which from 
their nature are not susceptible of being 
sufficiently compensated for by damages. 

(c) To prevent wrongful interference with patents 

and copyrights. 

(d) To prevent the publication of private letters 

without the writer's consent. 

(e) To prevent the wrongful use of trade marks. 

(f) To prevent the publication of defamatory matter, 

whether by way of libel or slander, and 

whether affecting the plaintiff personally or 

in his trade or business. 

The C. L. P. Act, 1854, conferred a limited power 

of granting injunctions on the Courts of Law (see 

post, p. 295) ; but, independently of this Act, for 

many years preventive justice was not recognized at 

Law ; and, however serious an imminent injury might 
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be, the person about to be injured had to wait until 
the injury was committed, and then sue for damages. 
In this state of things Equity interfered, and assumed 
a concurrent jurisdiction to grant an injunction in all 
cases where the legal remedy was inadequate. 

It seems, however, that in Lord Coke's time there 
were at Law " writs of prevention," and though this 
judge considered that the idea of " preventive justice" 
far excelled that of " punishing justice," these writs 
fell into disuse. 

An injunction in urgent and pressing cases may be 
obtained speedily in the following manner : — The writ 
having been issued, indorsed with a claim for an in- 
junction, the plaintiff's solicitor, without waiting to 
serve the defendant with a copy, instructs counsel to 
move the Court ex parte (i.e., without giving any notice 
to the defendant) for an interim order, to restrain the 
defendant from committing the injury until the next 
motion day, and for leave to serve notice of motion 
with the writ. This motion must, of course, be sup- 
ported by affidavits proving the facts complained of. 
The order is then made on the plaintiff showing a 
prima facie case, but usually only on the plaintiff under- 
taking to indemnify the defendant against any damage 
he might sustain if the Court should thereafter be of 
opinion that the injunction should not have been 
granted. Notice of the interim injunction should be 
given to the defendant by telegram and formally in 
writing, and the writ should at once, together with 
notice of motion for the injunction, be personally 
served upon the defendant. 

It is, however, only in urgent cases that the Court 
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allows these ex parte applications for injunctions, and 
it generally requires notice of the motion to be given 
to the defendant. 

Notwithstanding the wide character of the words of 
sub-sect 8 of sect 25 of the Judicature Act, 1873 (see 
post, p. 296), an injunction is not granted except in 
cases where some injuria, as distinct from mere damnum, 
has been inflicted, and where special relief by injunc- 
tion is necessary. 

Points to note. 

1. How an injunction may be denned. What is 
meant by a mandatory injunction, and when it is 
granted. 

2. The two heads under which the equitable juris- 
diction to grant injunctions may be classed. How far 
this point is affected by the Judicature Act, 1873. 

3. A defendant in the King's Bench Division feels 
that the proceedings against him are harsh and in- 
equitable, and that formerly he could have obtained 
an injunction in Equity to restrain them. What 
course is now open to him under sect. 24 of the 
Judicature Act, 1873. 

4. Whether the Court will restrain a party from 
proceeding with an arbitration (1) on a matter outside 
the agreement to refer; (2) when the other party 
has not agreed to submit the matter to arbitration 

at all. 

5. Explain how it was that in no real sense did a 
common injunction, in prohibiting proceedings, restrain 
the Courts of Law from exercising their jurisdiction. 

6. Enumerate three or four instances in which the 



282 Gibson's aids to equity. 

Court by common injunction restrained proceedings 
at Law. 

7. Whether the Court would or would not restrain 
proceedings in the Criminal Courts. 

8. Whether the Court exercised jurisdiction to 
set aside a judgment obtained at Law on the ground 
that the defendant had omitted to avail himself of 
some defence which would have defeated the action. 

9. Whether the provisions of the C. L. P. Act, 
1854, enabling equitable defences to be pleaded at 
Law, were permissive only or compulsory. 

10. Whether, if there is an agreement to refer a 
matter to arbitration, or some statute directs such a 
reference, the Court will stay any judicial proceeding 
which is instituted. 

11. Into what two classes the equitable jurisdiction 
to grant injunctions unconnected with judicial pro- 
ceedings is divided. 

12. Explain how it is that, by granting an injunc- 
tion, the Court may in effect decree specific per- 
formance of a contract. Illustrate by reference to the 
facts and decision in Catt v Tourle. 

13. A. agrees to take from B., a freeholder, a lease 
of certain premises, which are subject to restrictive 
covenants as to user. A. had no notice of the restric- 
tive covenants at the time of entering into the agree- 
ment. Whether A. is bound to complete, and, if he 
does complete without actual notice of the covenants, 
whether he will be bound by them. 

14 How restrictive covenants may be discharged. 
Whether they are discharged altogether or merely 
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suspended when the land is bought by a public body 
under its compulsory powers of purchase. 

15. A. sells land to B. and makes B. covenant not 
to build on it. B. sells to C, who has notice of the 
covenant. Whether A. could prevent C. from build- 
ing if A., after the sale to B., had no land in the 
neighbourhood. [Formby v. Barker.) 

16. What the facts and decision in Martin v. Nutkin 
were. 

17. A. agrees with B. to sing at his theatre during 
a certain time, and during that period not to exercise 
his talents elsewhere. A. breaks the contract and 
sings at C.'s theatre. Whether the Court will, on B.'s 
application, grant specific performance of the contract, 
and compel A. to sing at his theatre exclusively ; if 
not, whether any, and what relief can be obtained. 
What the case on the point is. 

18. Whether there would be any difference in the 
case last stated if there had been no express contract 
not to sing elsewhere. (See Whitwood Chemical Co. v. 
Hardman.) 

19. Whether the jurisdiction to restrain a breach of 
contract by injunction is exercised against an infant. 

20. A. stands by and allows B. to sell an estate of 
his (A.) to C. After the purchase is completed A. 
claims the property from C. Whether the Court by 
injunction would prevent A. from asserting his title to 
the property. 

21. When the Court will, by injunction, stay the 
breach of a statutory contract, and on whose appli- 
cation. 

22. When Equity refuses to interfere by way of 
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injunction to restrain a tort. Enumerate the chief 
cases in which the Courts grant relief by way of 
injunction to prevent torts arising independently of 
contract. 

23. A. is tenant for life in possession, B. tenant for 
life in remainder, and C. tenant in fee simple in 
remainder. Who could sue to restrain A. from com- 
mitting waste. 

24. A. is tenant for life without impeachment of 
waste. Whether at Law and in Equity he could 
commit what waste he pleased. 

25. What other person or persons has or have 
exactly the same powers, with regard to committing 
waste, as a tenant for life without impeachment of 
waste. 

26. In what cases an injunction is granted to 
prevent a mortgagor from felling timber on the mort- 
gaged property. 

[N.B. — A mortgagee in possession will not now 
usually be restrained from felling timber, 
since he has power to fell it by virtue of 
sect. 19 of the Conveyancing Act, 1881, 
unless it was planted for shelter or ornament, 
or the power is negatived by the mortgage 
deed.] 

27. Whether Equity will restrain a tenant for life 
from committing (a) permissive waste; (b) ameliorative 
waste. 

[N.B. — In the absence of a contract or condition 
to repair, for permissive waste by a tenant for 
life of freehold property, the remainderman 
can neither obtain an injunction nor obtain 
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damages (Re Cartwright, Avis v. Newman), 
though a tenant for years is liable in 
damages for such waste (Davies v. Davies) ; 
and a tenant for life of settled leaseholds 
must keep the covenants to repair contained 
in the lease and bear the expense of the 
necessary repairs in the absence of a contrary 
direction in the settlement, so as to indemnify 
the estate of the settlor against any liability 
on such covenants. (Re Betty ; Re Gjers.) 
But the tenant for life of leaseholds is not 
under any liability for permissive waste to 
the remainderman. (Re Parry and Hopkin.)~] 

28. How nuisances are divided. What the remedies 
are for (a) public nuisances, (b) private nuisances. 

29. In what case or cases a private person can 
maintain an action for a public nuisance. On what 
ground the equitable jurisdiction in granting injunc- 
tions for private nuisances is based. What the nature 
of the injury must be in order to enable the Court to 
grant an injunction for a nuisance. 

30 Whether the Court can grant any relief in 
respect of a public nuisance legalized by statute. 

31. Whether the Court will by injunction pre- 
vent — (1) a common trespass ; (2) ancient lights being 
darkened ; (3) streams being polluted ; (4) the obstruc- 
tion of air. 

32. Whether the Court will by injunction prevent 
a man from making excavations on his land, so as to 
(a) cause injury to his neighbour's land ; (b) cause 
injury to houses erected on his neighbour's land. 



286 Gibson's aids to equity. 

33. The circumstances under which the Court will 
grant an injunction against a local board. Whether 
there is any difference if the matter complained of 
consists of ( 1 ) a positive wrongful act, (2) an omission 
of a statutory duty. 

34. In what circumstances the Court restrains the 
publication of libels and slanders. 

35. What power to grant injunctions is given to 
the Court by 58 & 59 Vict. c. 40, s. 3. 

36. What sects. 36 and 61 of the Patents and Designs 
Act, 1907, enact as to injunctions being granted 
against the use of trade circulars threatening legal 
proceedings for the infringement of a patent or 
design. 

37. When the Court will restrain by injunction the 
expulsion of a member of a club. 

38. How and against whom an injunction is 
enforced. 

39. Why the Court interferes by way of injunction 
to prevent the infringement of patent rights and copy- 
rights. 

40. What courses are open to the Court on an inter- 
locutory application for an injunction in respect of an 
infringement of letters patent. 

41. What the plaintiff must prove at the trial of a 
patent action to entitle him to an injunction. What 
defences are open to the defendant. 

42. Where one man is the author and another the 
publisher of a book, on what the question whether the 
copyright belongs to author or publisher depends. 

43. Whether registration of copyright is necessary. 
If so, for what purpose. 
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44. In order to ascertain whether there has been 
an infringement of a copyright with regard to extracts 
from and abridgments of books, what the true test is. 

45. Why it is generally very difficult to prove an 
infringement of a copyright in a map, or calendar, or 
table. What mode of inference is generally used 
when there is no direct evidence. 

46. Whether an undergraduate who attends a 
lecture given at a University by a professor can 
publish the notes which he has taken at the lecture. 
( Caird v. Sime.) 

47. Whether there is copyright in the report of a 
speech made at a political meeting. {Walter v. Lane.) 

48. Whether there is any copyright in the title of 
a book, or in the title or appearance of a newspaper. 

[N.B — There is not (Dick v. Yates ; In re Licensed 
Victuallers' Gazette; Borthivick v. The Evening 
Post) ; but on the ground of fraud, to pre- 
vent the defendant from passing off his book 
or newspaper as the plaintiff's, the Court 
would, without doubt, prevent a person 
from calling his book by the title of a book 
already well known to the public, and also 
from publishing a paper bearing the same 
title, or bearing a close resemblance in 
appearance to an already established paper.] 

49. Whether there is any copyright in illustrations 
published by tradesmen, or in headings in a trade 
directory. 

50. Whether the Court will, at the instance of the 
painter of a picture, restrain the representation thereof 
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in public as a tableau vivant, (a) without the back- 
ground ; ( b) with the background. 

51. What the law is as to copyright in a photo- 
graph. 

52. Whether the writer of a private letter can 
prevent the receiver from publishing it. 

53. What rights the receiver of a private letter has 
in respect of the latter. Whether he would gain a 
copyright if he published it after the writer's death. 
(Macmillan v. Dent.) 

54. Whether it is an infringement in the copy- 
right of a book to dramatize it. (See Warne v. 
Seebohm.) 

55. Whether the proprietor of the copyright in a 
book can, if he has brought no action in respect of 
a piratical work, successfully bring an action for 
infringement when a second edition of the work is 
published. 

56. On what ground the Court (before the Trade 
Marks Acts) interfered by injunction to prevent one 
man from using the trade mark of another. 

57. What words may be registered as trade marks 
under sect 8 of the Trade Marks Act, 1905. 

58. The decision in Burgess v. Burgess. How far 
modified by Cash v. Cash, Ltd. 

59. A. is the inventor of a sauce known as the 
" Reading Sauce." Whether the Court would prevent 
B. from selling his sauce, of more recent invention 
than A.'s sauce, as the " Original Reading Sauce," 
and if so, on what grounds. 

60. What the provisions of Lord Cairns' Act were. 
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Up to what date the damages which the Court awards 
under this Act are assessed. 

61. The various points which have been settled 
with regard to the effect of this Act. 

62. A. marries a peer, who afterwards obtains a 
dissolution of marriage. Whether the Court will pre- 
vent her from still calling herself a peeress. (Cowley 
v. Cowley.) 

Cases to note. 

The Earl of Oxford' 's case. — This, the leading case on 
common injunctions, decided in the 13th year of James 
the First's reign, shows the principles on which Equity 
restrained proceedings under a judgment obtained at 
Law. In the judgment Lord Ellesmere said, " that 
when a j udgment is obtained by oppression, wrong and 
a hard conscience, the Chancellor (i.e., the Court of 
Chancery) will frustrate and set it aside, not for any 
kpor or defect in the judgment, but for the hard con- 
science of the party." 

Lumley v. Wagner. — This case shows that the Court 
will sometimes grant an injunction to prevent the 
breach of part of a contract where it cannot interfere 
by way of specific performance to compel a perform- 
ance of the other part; but this will only be done 
where the contract is of such a character that damages 
would be a wholly inadequate remedy (Peperno v. 
Harmiston) ; and the indirect performance of a contract 
to give personal services is only obtained by means 
of an injunction when there is an express negative 
contract not to give the services elsewhere during the 

g. v 
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time contracted to be given to the plaintiff. ( Whitwood 
Chemical Co. v. Hardman.) 

Garth v. Cotton shows that Equity will, by injunc- 
tion, prevent voluntary waste. 

[N.B. — This case is usually quoted in connection 

with " equitable" waste; but the facts do 

not furnish an example of such waste.] 

Lewis Bowies' case shows (inter alia) that a tenant for 

life without impeachment for waste could, at Law, 

commit any waste he pleased. But in Equity such a 

tenant could not commit " equitable" waste, as shown 

by- 

Micklethwait v. Micklethwait. 

Woodhouse v. Walker ; Powys v. Blagrave ; Avis v. 
Newman. — A tenant for life impeachable for waste is 
not, either at Law or in Equity, liable for waste 
merely permissive, unless he has covenanted to repair, 
or the property was given to him on a condition that 
he would keep it in repair. (But see Re Betty ; Re 
G-jers ; and Re Parry and Hopkin, as to leaseholds, ante, 
p. 285.) 

Dashwood v. Magniac. — A tenant for life, though im- 
peachable for waste, will not be restrained from cutting 
timber if the estate is what is known as a " timber 
estate"; that is, where the "usage of the estate" is 
to cut the timber periodically. 

Ecclesiastical Commissioners v. Kino. — Where a build- 
ing has been pulled down with the intention of re- 
building it, the Court will, by injunction, restrain the 
erection of any buildings which will, when the build- 
ing is rebuilt, interfere with the access of light to the 
new windows. But the plaintiff must satisfy the 
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Court that he is about to l'estore the building with its 
ancient lights, and also he must prove clearly, by 
plans and otherwise, the position of the former lights. 
This latter point is shown by the decision in — 

Fowler v. Walker, where the premises had been 
rebuilt ; but there was no sufficient evidence of the 
position of the old lights to enable the Court to grant 
an injunction to restrain a building which interfered 
with the access of light to the new windows. 

Colls v. Home and Colonial Stores. — -In order that the 
owner of a right to light may obtain an injunction or 
damages in respect of an interference with his light, 
he must prove that the interference amounts to a 
nuisance. It is not sufficient to show that a consider- 
able amount of light has been or will be cut off by 
the building ; he must show that what is or will be 
left will not be sufficient for all ordinary purposes of 
business or occupation. 

Humphries v. Brogden. — A man has of common right, 
and not by way of easement, a right to lateral support 
to his land from his neighbour's land ; but a building 
has not, of common right, a right to support from the 
adjoining land; but that such a right is acquired after 
the building has been up for twenty years is clear 
from a case decided by the House of Lords, namely, 

Angus v. Dalton ; and 

Le Maitre v. Davis shows that a similar right to 
support from adjoining buildings may be acquired by 
twenty years' enjoyment of the support. 

Walter v. Howe. — A newspaper is a " periodical 
work," or "book," within sect. 18 of the Copyright 
Act, 1842, and therefore requires to be registered 

u2 
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before the proprietor can sue for the piracy of any 
article therein. In Cox v. Land and Water Journal Co. 
the contrary had been held, but the Court refused to 
follow that case. It was also decided in Walter v. 
Howe that in order to obtain relief for the piracy of 
an article in a newspaper the proprietor must show 
(1) that the article was written on the terms that the 
copyright should belong to him ; (2) that he paid the 
author for his services. 

Walter v. Steinkoff. — An injunction will not be 
granted to prevent one newspaper from taking " news," 
pure and simple, from another newspaper ; but it will 
be granted if the news is conveyed in a particular 
way, e.g., in the form of an article, provided the 
newspaper from which the matter was taken has been 
registered as copyright at Stationers' Hall. 

Maple v. The Junior Army and Navy Stores.- — -An 
illustrated catalogue of furniture, containing descrip- 
tions of the illustrations, and published as an adver- 
tisement, may be the subject of copyright, and an 
infringement of it restrained by injunction. 

Quartz Hill Consolidated Gold Mining Co. v. Beall ; 
Bonnard v. Perry man ; Monson v. Tussaud. — An inter- 
locutory injunction can be granted to restrain the 
publication of a libel, but the power must be very 
carefully exercised, and the interim order should not 
be made except in a very clear case, and such an 
injunction should never be granted if there is any 
question as to the libel being privileged ; for " a judge 
should hesitate long before he decides so difficult a 
question as that of privilege upon an interlocutory 
application." And similarly the Court can restrain 
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the publication of verbal slander. This is shown by 
Hermann Loog v. Bean. 

The North London Rail. Co. v. G. N. R. Co.— Not- 
withstanding the wide words of sect. 25, sub-sect. 8, 
of the Judicature Act, 1873, the Court will only grant 
an injunction where there is a legal injury to restrain. 
The words " just and convenient," used in that section, 
do not in anyway extend the jurisdiction of the Court 
in granting injunctions. So, in this case, the Court 
refused to stay by injunction arbitration proceedings 
commenced by the defendants, since, if allowed to go 
on, no legal injury to the plaintiffs could arise. This 
case controls Aslatt v. The Corporation of Southampton, 
in which Sir Ceorge Jessel, M.R., said that the juris- 
diction was unlimited. 

Wall v. Taylor ; Wall v. Martin. — The sole liberty 
of performing a musical composition, conferred by 
the Copyright Act, 1842, on the author thereof, 
extends to all places of public entertainment, and is 
not confined to places of dramatic entertainment. 

Duck v. Bates. — A person performing a play in a 
private house, the admission to which is restricted to 
inmates of the house, and their friends admitted by 
ticket without payment, does not incur liability for 
breach of play right under the Copyright Act, 1842, 
although he did not obtain the consent of the author 
to giving the representation. 

Barnum v. de Francesco. — Injunctions to prevent the 
breach of contracts are not granted against infants. 

Caird v. Sime. — The author of an unpublished work 
has the right to prevent other persons from publishing 
the work without his consent. And a professor who 
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delivers lectures in his class room to his pupils does 
not publish the lecture, so that he may restrain any of 
the pupils from afterwards publishing the lecture. 

Statutes to note. 

Copyright [Lectures) Act, 1835. — In order to obtain a 
copyright in a public lecture, the lecturer must, two 
days beforehand, give notice of his intention to 
deliver the lecture to two justices of the peace 
residing within five miles of the place proposed for 
the lecture. 

This statute does not extend to lectures delivered 
to public institutions. Nor does it affect the right of 
the lecturer to restrain publication of notes of the 
lecture when the lecture is delivered in circumstances 
which show that he had no intention of publishing the 
lecture to the world — e.g., if the lecture is delivered to 
a limited class of persons for their instruction. [Nichols 
v. Pitman ; Caird v. Sime.) 

Copyright Act, 1842. — This is the principal statute 
on the subject of copyright. Its provisions are too 
lengthy to set out here. The student is referred for 
them to the Student's Statute Law. 

C. L. P. Act, 1854.— By sect. 83, Courts of Law 
were empowered to allow defences on equitable 
grounds, and this section enabled a defendant, when 
harshly proceeded against at Law, to plead the harsh- 
ness as a defence, instead of being compelled to apply 
to the Court of Chancery for an injunction. The 
section, however, was held only to apply to those 
cases in which Equity would grant an unconditional 
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and perpetual injunction, and not to cases where 
modified relief only was required ; and in these latter 
cases Equity alone could interfere. Moreover, in no 
case did the section oust the jurisdiction of Equity, 
but merely gave the Common Law Courts a concurrent 
jurisdiction; and the equitable jurisdiction continued 
until sect. 24 of the Judicature Act, 1873, referred to 
below, abolished it. 

By sect. 79, Courts of Law were empowered to grant 
injunctions to prevent a repetition or continuance of a 
breach of contract, or other injury, in cases where the 
party injured was entitled to maintain and had brought 
his action for damages. 

The provisions of this section were meagre, as they 
did not give the Courts of Law power to prevent a 
threatened injury ; and practically the jurisdiction in 
granting special injunctions remained in the Court of 
Chancery till the Judicature Act, 1873, was passed, 
and now practically remains in the Chancery Division, 
though, from the extensive words of sect. 25 of the Act 
(set out below), it is clear that an injunction can be 
granted by any Division of the High Court, and, in 
fact, an injunction is frequently obtained by applica- 
tion by summons to a judge in chambers in the King's 
Bench Division. 

21 6f 22 Vict. c. 27 (Lord Cairns' Act) gave similar 
powers to the -Court of Chancery with regard to 
injunctions as have been already stated to have been 
conferred on it by this statute with regard to " specific 
performance." (See ante, p. 275.) 

Judicature Act, 1873. — By sect. 24 it is provided 
that no cause or proceeding in the High Court or 
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Court of Appeal is to be restrained by prohibition or 
injunction, but every matter of Equity on which an 
injunction might have been obtained may be relied on 
as a defence, or any person may apply by motion in a 
summary way to the Court for a stay of proceedings. 
[N.B. — This section prevents the Chancery 
Division from staying proceedings in the 
other Divisions, and at the same time 
furnishes a complete remedy for the 
defendant.] 
By sect. 25 an injunction may be granted by an 
interlocutory order of the Court in all cases in which 
it appears to the Court just or convenient, either con- 
ditionally or unconditionally ; and if asked for, either 
before, or at, or after the hearing, to prevent appre- 
hended waste or trespass, the injunction may be 
granted, " whether the person against whom such 
injunction is sought is or is not in possession under any 
claim of title or otherwise, or (if out of possession) 
does or does not claim a right to do the act sought to 
be restrained under any colour of title, and whether 
the estates claimed by both or either of the parties are 
legal or equitable." 

The Copyright [Musical Compositions) Acts, 1882 and 
1888.— The author of a musical composition wishing 
to retain the exclusive right of public representation 
must print on the title page a notice -stating that the 
right is reserved ; and if he has parted with the right 
of public representation to another, that other can 
require the author to print such notice as aforesaid, 
and if the author does not comply he forfeits 20/. 
The Trade Marks Act, 1905.— This Act consolidates 
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the law of trade marks, the provisions of the Patents, 
Designs and Trade Marks Acts, 1883—1888, on the 
subjeet being repealed. It will be found in the 
Supplement to the Student's Statute Law. 

The Patents and Designs Act, 1907. — This consoli- 
dates the law on the subjects of patents and designs, 
repealing and replacing the Patents, &c. Acts, 1883 — 
1902. It is set out in the Supplement to the Student's 
Statute Law. 



Chap. XL — Partition. 

Remarks. 

The student will find but little difficulty in this 
Chapter. The following are the main points to 
observe : — 

Points to note. 

1. The cases in which a partition is and is not 
directed. 

2. Of what property a partition can be decreed. 

3. In what way the inconveniences which formerly 
arose in connection with suits for partition were 
provided for by the Trustee Act, 1850 (now 1893). 

4. What course is adopted by the Court when some 
one or more persons affected by the decree for parti- 
tion is or are under disability. How the Lunacy Act, 
1890, affects the point. 

5. How formerly a partition in Equity was made. 

6. Whether the Court could always, or can now, in 
a desirable case — e.g., where the property is small — 
decree a sale in lieu of a partition. 
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7. In what cases the Court (a) may, (b) must, 
decree a sale in lieu of a partition under the Partition 
Acts, 1868 and 1876. 

8. In what way a decree for partition is obtained, 
and what the decree usually directs. 

9. In an action for partition of property held by 
sixteen persons in undivided shares, three of the co- 
owners ask the Court to direct a sale in lieu of a 
partition. The other thirteen co-owners offer to 
purchase the shares of those desiring a sale. Whether 
the Court has a discretion to order the sale or not. 
(See Gilbert v. Smith, given below.) 

10. Whether on a sale by the Court in lieu of a 
partition the persons interested in the property sold 
can bid at the sale. 

11. In what way a sale, if directed, is carried out. 

12. A. and B. are co-owners of a freehold estate. 
A. has been in possession of the property and has 
mortgaged it to C. B. brings a partition action and a 
sale is directed. Whether the Court will charge A.'s 
share of the proceeds with an occupation rent. (Hill 
v. Hickin.) 

13. Whether a sale can be carried out altogether 
out of Court. 

Cases to note. 

Agar v. Fairfax ; Agar v. Holdsworth. — The leading 
cases to quote generally on the equitable jurisdiction 
in partition, and particularly as to the mode in which 
the costs of a partition are borne — namely, by the 
parties in proportion to the values of their respective 
interests. 
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Gilbert v. Smith. — The Court has power in a parti- 
tion action to order a sale under sect. 3 of the Partition 
Act, 1868, if it considers a sale desirable, notwith- 
standing the majority dissent to a sale, and are ready 
to purchase the shares of the minority who require the 
sale. Sects. 3 and 5 of the Act of 1868 do not qualify 
each other in any way, but each applies to a different 
state of circumstances. 

P ember ton v. Barnes. — When half (in value) of the 
parties request a sale, the Court must order a sale 
under the Partition Act, unless (1) it sees good reason 
to the contrary, (2) the Court allows the others to buy 
up the shares of those who request a sale. 

Statutes to note. 

31 Hen. 8, c. 1, and 32 Hen. 8, c. 32, enabling the 
Courts of Law to compel partition of estates held in 
joint tenancy, and tenancy in common. 

The Real Property Limitation Act, 1833. — By sect. 36 
of this Act the Common Law writ of partition was 
abolished. 

Copyhold Act, 1841. — By sect. 85 of this Act the 
equitable remedy in partition was extended to copy- 
holds. 

[N.B. — Although before the statute the Court 
could not compel partition of copyhold, yet 
if there were co-owners of both copyholds 
and freeholds the Court entertained a suit 
for partition, and exercised jurisdiction by 
giving the freeholds to some co-owner or 
owners, and the copyholds to the others, with 
such pecuniary compensation as would fairly 
adjust the matter.] 
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The Real Property Act, 1845. — Partition must be by 
deed. 

The Partition Acts, 1868 and 1876.— These Acts in 
effect (1) authorise the Court, on application by any 
one interested, notwithstanding dissent or disability 
of the others, to decree a sale in lieu of a partition if 
more beneficial ; (2) direct the Court, upon the request 
of the persons interested in a moiety of the property, 
to decree such a sale ; (3) authorise the Court to decree 
a sale upon the request of any person, unless the other 
persons interested undertake to purchase the share of 
the person requesting. 



Chap. XII. — Interpleader. 
Remarks. 

The Court of Chancery formerly exercised a very 
useful jurisdiction in compelling interpleader. 

The jurisdiction was said to be concurrent with that 
exercised by Courts of Law. However, the remedy 
at Law, until the reign of William IV., was very 
limited, its application being restricted to two cases, 
namely, (1) cases arising on joint bailments, and 
(2) cases where the defendant had found a chattel, in 
respect of which there were two or more claimants ; 
and in all other cases where two or more persons 
claimed the same thing, by different or separate inte- 
rests, of a third person, who did not know to which 
of the claimants he ought to render the debt or duty, 
or to deliver the property, such third person could 
only obtain relief by filing a bill in Equity. The 
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bill stated the complainant's right and the claims 
made against him, and prayed that the claimants 
might be compelled to interplead and he be in- 
demnified in the matter. 

In order to give the Court jurisdiction in inter- 
pleader, it was necessary that (1) the complainant 
should not have claimed any interest in the disputed 
debt or property ; (2) that the titles of the claimants 
should have had a common origin ; (3) that the person 
seeking interpleader was not under any personal 
obligation or liability to either claimant. 

The Common Law Courts have, by 1 & 2 Will. 4, 
c. 58, and 23 & 24 Vict. c. 126, and the Judicature 
Orders, full jurisdiction to compel interpleader ; and 
the equitable remedy, if resorted to, must be regulated 
by these statutory enactments and orders. 

For the present practice in interpleader, see The 
Student's Practice of the Courts. 

Points to note. 

1. Why it was necessary for Equity to assume 
jurisdiction in interpleader. 

2. In order that a party may interplead, on what 
points he must satisfy the Court. (See Ord. LVIL, 
r. 2.) 

3. A. acted as auctioneer for B. in selling certain 
property, which was bought by C. The deposit paid 
on the sale was lodged with A. ; the contract for sale 
goes off, and both B. and C. claim the money from A. 
What course is open to A. Whether his equitable 
remedy would be affected by hie claiming his com- 
mission out of the deposit, 
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4. Wharfingers with whom goods belonging to A. 
are stored write a letter to B. stating that they hold 
the goods to B.'s order. On the faith of this letter B. 
advances money to A. on the security of the goods. 
It subsequently appears that A. had previously 
obtained an advance from C. on the security of the 
same goods, and both B. and C. claim the goods from 
the wharfingers. Whether the wharfingers, having 
estopped themselves from disputing B.'s title, can 
interplead. (Hz parte Mersey Docks.) 

5. Whether the vendor of property, against whom 
two rival auctioneers make claims for commission, can 
compel them to interplead. 

6. Why it was that, if a debt had been assigned 
and a controversy arose between the assignor and 
assignee respecting the title, interpleader lay in 
Equity. 

7. Whether interpleader was formerly, or is now, 
allowed in the case of two adverse independent legal 
titles. 

8. Why an agent could not compel interpleader in 
Equity if some third person claimed the goods of his 
principal. In what case or cases he could do so. 

9. What the reason was which prevented a tenant 
from compelling interpleader between his landlord and 
some third person claiming the lands held. When he 
could interplead. 

10. Whether a sheriff could compel interpleader in 
Equity. 

11. Describe the procedure in interpleader. In 
what various ways the question may be decided. 
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Part IV. —THE AUXILIARY JURISDICTION. 

Equity's jurisdiction was said to be auxiliary in all 
cases in which it lent its aid to Courts of Law, and 
thus enabled them to give relief. The necessity for 
this assistance has now disappeared, and the "auxiliary 
branch " is now unimportant, except from an historical 
point of view. The student, however, must carefully 
read the Chapters in Snell on the matters in respect of 
which the Court of Chancery used to assist the Courts 
of Law, bearing in mind that no such assistance is 
likely to be needed under the present system. 



Sect. I. — Discovery. 

Remarks. 

This jurisdiction was exercised to assist the admin- 
istration of justice either in the Court of Equity itself 
or in some other Court. It was a curious rule of the 
Common Law, that not only could not the plaintiff 
and defendant in an action give evidence for or against 
each other, but no person interested, however slightly, 
in the subject in dispute, could give evidence ; and 
had it not been for Equity's assistance, many a case 
would have been lost for want of some procedure 
to obtain the proper evidence. This was provided 
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by the Court of Chancery, where a bill for discovery 
alone could be filed, under which a party or a person 
interested could be examined on oath, and the evidence 
used in the Common Law Court. 

The objection to this equitable assistance was that 
it was expensive, and that the expense fell on the 
person seeking to have the evidence taken ; and the 
public were very pleased to welcome the enactments 
of the Evidence Acts and the Common Law Procedure 
Acts, whereby the Courts of Law had conferred upon 
them full power of compelling discovery not only of 
facts but also of documents, and whereby the equit- 
able jurisdiction in discovery practically received its 
death-blow. 

The Judicature Rules contain some very useful and 
extensive powers, by means of which discovery of 
facts and documents can be obtained between plaintiffs 
and defendants ; but as a person interrogated under 
these rules can generally object to answer on any 
of the grounds in which discovery could have been 
resisted in Equity, the student is advised to learn very 
carefully the various defences to an old bill for dis- 
covery, and also to notice the cases in which the Court 
refused to recognize the right of discovery. 

Points to note. 

1. What the nature of a bill of discovery was. 

2. Some of the principal grounds on which a 
defendant might have resisted a bill of discovery. 

3. Whether an heir-at-law could during his an- 
cestor's life maintain a bill for discovery of deeds 
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relating to the ancestor's estate. Whether the position 
of an heir-in-tail was the same. 

4. Whether discovery could be had in support of 
criminal proceedings, or of an arbitration. 

5. A., being a devisee under a will, sells the lands 
to B. C., the heir-at-law, seeks, as against B., to have 
discovery of the revocation of the will. B. pleads that 
he purchased the lands without notice of any reser- 
vation. Whether the discovery will be enforced. 

[N.B. — Formerly discovery would not have been 
decreed (Basset v. Nosworthy); but now dis- 
covery will be ordered, notwithstanding that 
B. was a purchaser for value without notice. 
(Emerson v. Ind, Coope Sf Co.)~\ 



Statutes to note. 

The Evidence Act, 1843. — The Act made persons 
interested, but not parties to actions, and also 
criminals, competent and compellable witnesses. 

The Evidence Act, 1851, made the parties litigant com- 
petent and compellable witnesses in actions, and con- 
tained an insufficient provision as to the production of 
documents at law. 

C. L. P. Act, 1854, made more elaborate provision 
for discovery at Law— (1) by allowing interrogatories 
to be delivered between the parties to be answered by 
affidavit ; (2) by enabling a Common Law Judge (i) to 
order a party to make an affidavit of documents show- 
ing what documents he had in his possession relating 
g, x 
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to the action, (ii) to order inspection of documents 
disclosed. 

[N.B. — The effect of these Acts was to render it 
unnecessary for litigants at Law to seek dis- 
covery either of facts or documents in Equity.] 
Order XXXI.— The effect of this Order is to give 
plaintiffs and defendants, no matter in which Division 
of the High Court the action is pending, the power to 
obtain discovery of facts and documents. 



Sect. Ia.— The Perpetuation of Testimony and the 
Taking of Evidence De bene esse. 

Remarks. 

Perpetuation of Testimony. 

It sometimes happens that a person may be entitled 
to property at some future time, and that the only wit- 
ness who may be able to give testimony in support of 
his title may be dead when the time for judicially 
investigating it arrives. In these circumstances no 
relief was afforded at Law ; and if at the time when 
the action was brought the witness's attendance could 
not be obtained, the claimant would have lost the 
property. 

Equity, however, in such a case allowed the future 
claimant to have the witness examined, and his evi- 
dence recorded in Court, and then if the witness was 
dead when the question of title was gone into, his 
evidence was read. A common example of this 
formerly occurred when a devisee, fearing that the 
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heir-at-law would dispute the will at a time when 
the witnesses who could testify to its due execution 
were dead, asked the Court to have the witnesses 
examined, so that he might preserve and perpetuate 
their testimony to refute the allegations of the heir, 
should he at a future time attempt to disturb the 
devisee in his possession. Formerly testimony could 
only be perpetuated if it related to property ; 
and a mere spes succession-is was not sufficient to support 
the proceedings. This rule was found to operate very 
harshly in the Townshend Peerage case, and statute law 
5 & 6 Viet. c. 69 provided that in future testimony 
might be perpetuated with regard to titles, dignities, 
or offices, as well as to property real and personal, 
and that a mere spes successions, as well as an interest 
in property, should be sufficient to support these pro- 
ceedings, and though the provisions of this statute are 
now repealed, they are practically incorporated with 
the Judicature Rules. 

Under the Judicature Rules, special provision is 
made for perpetuating testimony in the Court in which 
the action will be brought, and there will in future 
be no necessity to resort to a Court of Equity for 
assistance. 

Taking Evidence De bene esse. 

The perpetuating of testimony was only allowed 
when the matter to which it related could not be 
made the subject of immediate judicial investigation, 
and herein it differed from taking evidence de bene 
esse (or conditionally), for this latter consisted of 
having a witness examined in Equity touching some 

x2 
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matter involved in an existing action ; and Equity 
assisted in all cases where it was shown either that 
at the time of trial important witnesses actually abroad 
might still be there, or that important witnesses might 
be then dead, or that old and infirm witnesses might 
then be unable to travel. It was very curious that in 
this case the Courts of Law would not do justice by 
allowing the witness to be examined before the trial ; 
that they did not is certain, until, by 13 Geo. 3, c. 63, 
and 1 Will. 4, c. 22, power was given to these Courts 
to order such witnesses to be examined, if within the 
jurisdiction, upon interrogatories or otherwise, and to 
issue commissions for the examinations of witnesses out 
of the jurisdiction, a provision more fully carried out 
by the Judicature Rules. 

The student will readily observe that the perpetua- 
tion of testimony and taking evidence dc bene esse were 
very similar, and that they mainly differed in that, 
while the former related to future proceedings, the 
latter related to proceedings actually pending. 

Points to note. 

1. The object of bills to perpetuate testimony. 

2. Whether Equity entertained these proceedings 
if the matter to which the evidence related could be 
immediately investigated. 

3. Why it was that a remainderman could not per- 
petuate testimony in support of his remainder if the 
particular estate on which it depended was a tenancy 
in tail. 

4. How far the rules relating to the perpetuation of 
testimony were altered by 5 & 6 Vict. c. 69. 
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5. What powers are given to the Court by the 
Legitimacy Declaration Act, 185S. 

6. The difference between bills to perpetuate testi- 
mony and bills to take evidence de bene esse. 

7 In what cases Equity allowed evidence de bene 
esse to be taken. 

8. How far these proceedings have been affected 
by statute law. 

Gases to note. 

Dursley v. Fitzhardinge and The Townshend Peerage 
case. — The student is recommended to peruse the 
judgments in these cases, as they are replete with 
information on the rules which formerly prevailed in 
Equity respecting the perpetuation of testimony. The 
four main points deducible from the cases are : — 
(a) anv interest, however small, and however remote, 
was sufficient to sustain the proceedings ; (b) a mere 
spes successionis was not sufficient to support the pro- 
ceedings ; (c) there must have been some right to 
property involved in the future proceedings to which 
the testimony related; (d) testimony could not be 
perpetuated in respect of a right which might be 
immediately barred. 

Of the above cases, two, (b) and (c), were altered 
by statute 5 & 6 Vict. c. 60, which has since been 
repealed, but the provisions of which are kept alive by 
the Supreme Court Rules, 1888. (See Ord. XXXVII. 
rr. 35—38.) 
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Sect. II. — Bills Quia timet and Bills of Peace. 

Bills Quia timet. 

The student will readily grasp the object of these 
bills from the paragraph given in Snell, and he will 
find no difficulty in distinguishing them from 

Bills of Peace. 

The object of these latter bills was and is to secure 
repose from perpetual litigation, and to prevent a 
multiplicity of suits. 

The cases set out below will furnish the student 
with examples of cases in which the Court's assistance 
by way of bill of peace is required. 

Points to note. 

1. What the object of a bill quia timet was, and in 
what way the Court granted relief. 

2. What the plaintiff must be prepared to show in 
a quia timet action-. 

3. How bills of peace and bills quia timet differed. 

4. Enumerate instances in which a bill of peace 
was useful and necessary. 

5. What 59 & 60 Vict. c. 51, provides with regard 
to vexatious litigation. 

Cases to note. 

Earl of Bath v. Sherwin. — The leading case, showing 
that Equity interfered by way of bill of peace to pre- 
vent successive actions of ejectment being brought 
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with regard to the same property and against the same 
defendant. In this case, the title to land had been 
five times tried, and five several verdicts had been 
given in favour of the plaintiff, and the House of 
Lords granted a perpetual injunction, upon the ground 
that it was the only adequate means of suppressing 
vexatious litigation, which was doing irreparable 
injury. 

Mayor of York v. Pilhington. — The Corporation of 
York, who claimed the sole right of fishing over a 
large tract of the Ouse, filed a bill of peace to be 
assured in their possession against the defendants, 
who claimed several rights, either as lords of manors, 
or as occupiers of the adjacent lands. At first Lord 
Hardwicke thought that the bill would not lie, there 
not being a sufficient community of right, but after- 
wards decided that the general right claimed by the 
plaintiffs was sufficient to sustain the bill. 



Sect. III. — Cancelling and Delivering up op 
Documents. 

Void or voidable deeds, or deeds which have 
answered their purpose, are ordered, in Equity, to be 
cancelled, delivered up, or rescinded, upon the prin- 
ciple of quia timet, i.e., for fear that at a future time 
they may be injuriously used, when the evidence that 
they are void, or that they have answered their pur- 
pose, cannot be obtained. 

The Court, however, does not interfere where there 
is fraud, either actual or constructive, and both parties 
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have participated therein, unless on the ground that 
public policy requires the Court's intervention. Nor 
will the Court set aside a deed if voluntary, but not 
obtained by fraud, nor a void deed, when evidence of 
its fraudulent and void nature is apparent on the face 
of the document. 

Points to note. 

1. Why Equity refuses to order a voluntary deed 
to be set aside when there is no fraud. 

2. In what cases Equity (a) interferes, (b) refuses 
to interfere, to set aside voidable documents. 

3. On what ground it was formerly doubted 
whether Equity should order a void instrument to be 
delivered up. In what cases the Court now makes the 
order, and on what principle. 

4. In what cases the Court refuses to order void 
instruments to be delivered up or cancelled, and on 
what grounds the Court acts in so refusing. 

Statute to note. 

Judicature Act, 1873. — By sect. 34, sub-sect. 3, of 
this Act, the setting aside and cancelling of deeds, &c. 
is specially assigned to the Chancery Division of the 
High Court. 



Sect. IV. — Bills to establish Wills. 
Remarks. 

The question which will present itself to the student 
in commencing this section will probably be,— Why 
was it necessary to resort to Equity to establish a will 
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when there were separate Courts in existence whose 
duty it was to deal with the probate of wills and the 
granting of letters of administration ? The reason will 
be found from the following summary: — The Ecclesias- 
tical Courts, in which wills were, until 1857, proved, 
had no jurisdiction whatever over wills of real estate, 
and the probate of wills in these Courts only esta- 
blished the validity of the wills so far as the personal 
estate comprised in them was concerned. The heir-at- 
law could dispute the validity of the will, so far as 
regards the real estate devised by it, by taking pro- 
ceedings by way of ejectment against the devisee in a 
Court of Common Law ; but a devisee in possession 
under the will had no means, either at Law or in the 
Ecclesiastical Courts, by which he could establish his 
title if he feared that the heir-at-law would lie by 
until the witnesses to the will were dead, and then 
allege that the will was not properly executed, or that 
the testator was not sane, or in some other way 
dispute the devisee's title. In these circumstances 
Equity assisted the devisee by allowing him either to 
take proceedings to perpetuate the testimony of the 
witnesses, and so prove the will in Chancery, as it was 
called, and if satisfied with the validity of the devise, 
the Court granted a perpetual injunction against the 
heir, forbidding him to take any steps to disturb the 
devisee in possession, or to take proceedings against 
the heir to have the will established, — i.e., to have the 
validity of the will tried before a common law jury 
upon an issue of " devisavit vet non." In the latter 
case the Court retained the will until the question of 
its validity had been determined by the jury on the 
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issue referred to them, reserving to itself the power of 
directing a second or even a third trial if not satisfied 
with the decision of the jury, and finally by its own 
decree determine the validity of the will generally, or 
of some particular devise contained in it. This latter 
jurisdiction was exercised on the principle of quia 
timet. 

This jurisdiction continued to be exercised with very 
beneficial results until the establishment of the Court 
of Probate in 1857 by the Court of Probate Act, 1857. 
By this Act a will may be proved in solemn form by an 
action in the Probate Division, and when so proved 
the probate is conclusive proof, not only of the validity 
of the will so far as the personal estate is concerned, 
but also as to the real estate devised by it ; and con- 
sequently it has been for a long time hardly neces- 
sary for proceedings to be taken in the Chancery 
Division to establish a will ; indeed, that Division has 
refused to entertain an application to " prove a will," 
except in the very rare case of a will dealing only 
with real estate, and containing no appointment of 
executors, for in all other cases the Probate Court (or 
Division) has had jurisdiction to prove the will, and 
even in this unlikely case there would now be jurisdic 
tion in the Probate Court, owing to the provisions of 
the Land Transfer Act, 1897 (Part I.), whereby real 
estate is made, on the death of its owner, to devolve 
on the personal representatives, and a will relating to 
real estate only is to be admitted to probate in common 
form. 

It may be useful to draw the student's attention to 
the fact that although Equity's jurisdiction in esta- 
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Wishing wills is now seldom (if ever) called into 
operation, yet that the Chancery Division is the proper 
tribunal to determine all questions of construction 
relating to legacies, as well pure personal legacies as 
legacies charged on land, and generally to administer 
the personal estate of a deceased person ; and this is a 
jurisdiction very frequently called into operation. 



Points to note. 

1. Why it was necessary for the devisee of real 
estate under a will to take proceedings in Equity to 
establish his title. On what principle the Court lent 
him assistance, and in what way the assistance was 
afforded. 

2. How far the provisions of the Court of Probate 
Act, 1857, have affected Equity's jurisdiction in esta- 
blishing wills. 

3. What the difference in effect is between probate 
in solemn form and probate in common form of a will. 

4. A. brings an action against B. At the trial A. 
wishes to produce, in support of his claim, a will 
dealing with some real property; the will has only 
been proved in common form. Whether there is any 
means by which A. can make the probate sufficient 
evidence of the devises contained in it ; and, if so, 
what means. 

5. What point or points was or were established by 
Meluish v. Milton and Betts v. Doughty respecting the 
equitable jurisdiction in establishing wills. 

6. Whether a will dealing only with realty can be 
proved. 
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Statutes to note. 

Court of Probate Act, 1857. — Establishing the Court 
of Probate, and abolishing the jurisdiction of the 
Ecclesiastical Courts respecting wills and adminis- 
trations, and allowing wills to be proved in solemn form, 
so as to affect both real and personal estate, as well as 
in common form, whereby only the personal estate was 
formerly affected. Where the will is proved in solemn 
form the heir and all persons interested in the real 
estate must be made parties or cited to see proceedings. 
These persons, however, need not be cited where there 
is no real estate, or where the will, though established, 
would not affect the real estate. The Court's decree 
does not affect anyone unless a party or cited, or 
unless claiming through a party or some person who 
was cited. 

The student's attention is specially directed to 
sects. 62, 63, and 64 of the Act. 

The Land Transfer Act, 1897. — By sect. 1 of this 
Act the Probate Division is given power to grant 
probate and letters of administration in respect of real 
estate only, although there is no personal estate. 
Further, by sect. 2, probate and letters of adminis- 
tration are to have the same effect as regards real estate 
as they have always had as regards chattels real. 



Sect. V. — Ne exeat Regno. 
Remarks. 
Defendants in Equity suits were prevented from going 
out of the kingdom, and so withdrawing their persons 
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and property beyond the jurisdiction of the Court 
before a judgment could be obtained and execution 
issued, by means of a writ of " ne exeat regno''' 1 ; while 
defendants in Common Law actions were stayed 
formerly by means of a writ to hold to bail, and, since 
the Debtors Act, 1869, by an order to hold to bail. 

To obtain a writ of " ne exeat regno" the plaintiff 
had to prove that the defendant owed him an equitable 
debt, and that he was going abroad, and on proof of 
these facts the writ issued. 

It was directed to the sheriff to make the defendant 
find surety that he would not depart the realm, and on 
his refusal to commit him to prison. 

The affidavit in support of the application for the 
writ must always have been positive, and not upon 
information and belief only. Moreover, the claim 
must always have been equitable, and the amount due 
ascertained and fixed. 

The order to hold to bail or order of arrest, which 
is used at Law to prevent the process o f the Court from 
being frustrated by the defendant's going out of the 
kingdom after writ issued against him, is granted only 
when the plaintiff can prove (1) that he has good cause 
of action against the defendant to the amount of 50/. ; 
(2) that there are good grounds for believing that the 
defendant is about to quit England; (3) that the 
absence of the defendant will materially prejudice the 
plaintiff in his action. (See sect. 6 of the Debtors 
Act, 1869.) 

The last fact, however, need not be proved when 
the action is for the recovery of a penalty not arising 
out of contract. 
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The order directs the sheriff to arrest and imprison 
the defendant for any period not exceeding six months, 
unless he gives security not to go out of England 
without leave of the Court. 

There being thus a difference in the practice at 
Law and in Equity before the Judicature Acts as to 
the mode of restraining defendants in actions from 
departing out of the Court's jurisdiction, the question 
has arisen since these Acts came into operation, Which 
practice is to be followed in the High Court ? and it 
seems from the decision in Drover v. Beyer, that a 
writ of ne exeat regno, with regard to equitable debts, 
must only issue in the circumstances in which an order 
to hold to bail can be issued under the provisions of the 
Debtors Act, 1869, referred to above. 

Points to note. 

1. What the nature of a writ of " ne exeat regno" 
is, and why applied only with great caution and 
jealousy. 

2. What the nature of the plaintiff's claim must 
have been in order that a writ " ne exeat regno " might 
issue. 

3. What the Debtors Act, 1869, provided on the 
subject of preventing a defendant from quitting 
England. 

Case to note. 

Drover v. Beyer, the effect of which is set out above. 
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Accident, 204. 

relief for, 205. 

Accounts, 252. 

action for, 252, 253. 
agents', 253. 
arbitration, 252. 
bankers', 254. 
falsifying, 253. 
mutual, 253. 
partnership, 246. 
reopening, 253. 
settled, 253. 
stated, 253. 
surcharging, 253. 
taking of, 252. 

Acknowledgments, married women, 
175, 184, 189. 

Action, assignment of chose in, 21, 
25. 

Active lien, 158. 

Actual fraud, 218. And see Fraud. 

Administration, 95, 106, 115. 
actions, 106. 
assets, 95. 
Estates Acts, 117. 
insolvent estates, 103. 
judgment for, 110. 

Administrator, retainer by, 103. 

Advowson, mortgage of, 130. 

Agents, 253. 

account by and against, 253. 
misrepresentation by, 219. 



Agreements, 

compromise, for, 216. 
costs, as to, 227. 

Alienation, restraint on, 175, 182. 

Allowance, wards, 194. 

Ameliorative waste, 284. 

Ancient lights, injunction for, 285. 

Annuities, valuation of, 111. 

Anticipation, restraint against, 175, 
182. 

Appointments, 
illusory, 230. 
under powers, 207, 229. 

Appropriation, 

assets, of, 110. 
creditors, by, 255. 
payments, 254, 257. 
securities, 259. 

Arbitration, 

accounts, 252. 

award, specific performance of, 

262. 
discovery in, 305. 
partners, 250. 

Assets, 

administration of, 95. 
appropriation of, 110. 
equitable, 105. 
marshalling of, 30, 95, 100, 

113, 116. 
meaning of, 96. 
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Assignment, 

ohoses in action, 21, 25. 
interest in trust funds, 21. 
policy, 27. 
setting aside, 26. 
voluntary, 26. 

Auctions, 

agreement not to bid, 229. 
conditions of sale, 236. 
opening biddings, 237. 
particulars of sale, 236. 
puffer at, 229. 
sales, 236. 

Auxiliary jurisdiction, 303. 

Awards, specific performance of, 
262. 



Bail, order to bold to, 317. 

Bankers, 

accounts, 254. 
appropriation by, 260. 
customer cannot obtain account 

against, 254. 
security at, 244. 
sureties and, 244. 

Bankruptcy, 

administration in, 97. 
fraudulent preference, 97. 
set-off in, 255. 

Beneficiaries, marshalling as to, 
100. 

Bills of exchange, lost, 207. 

Bills of Peace, 310. 

Bills ol Sale Acts, 155. 

Bills quia timet, 310. 

Bills to establish wills, 312. 

Bonds, 93. 

; obit, 234. 



Boni judicis est ampliare, 6. 



Business, 

contract for sale of, 263. 
gift of, 93. 



Cancelling documents, 311. 

Cestui que trust, purchase from, 227. 

Champerty, 224. 

Charitable trusts, 28. 

Charities, 

gifts to, 28. 
legacies to, 30. 

Chattels, 

mortgage of, 152. 
sale of, 273. 

Children. And see Infants, 
custody of, 199. 
election by, 79. 
gifts to, 87. 
gifts to parents, 226. 
legacies to, 87. 
maintenance of, 194. 
purchases in names of, 35. 

Chose in action, assignment of, 21, 
25. 

Client, 

gifts by, to solicitor, 227. 
sale to, by solicitor, 227. 

Clubs, injunction to restrain expul- 
sion of member, 286. 

Co-directors, contribution between, 
241. 

Collateral acts, penalties to secure, 
163. 

Company law, 

directors, contribution between, 

241. 
frauds as to, 221, 223. 
one man companies, 221. 
prospectus, the, 221, 223. 
register, removal of name from, 

221. 
shares, 221. 
waiver clause, 221. 
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Compensation, involved in election, 

78. 

Composition deeds, frauds in, 225. 

Compromise, agreement for, 216. 

Concealment of fact, relief for, 212. 

Concurrent jurisdiction, 204. 

Conditions, 

of sale, 274. 

restraint, marriage, 224. 

restraint of trade, 224. 

Conjugal rights, restitution of, 176. 

Consideration, inadequacy of, 220. 

Consimili casu, statute, 4. 

Consolidation, mortgages, 120, 122. 

Constructive 
fraud, 223. 
trusts, 39. 

Contingent liabilities, valuation of, 
110. 

Contracts, 

frauds as to, 218. 
married woman, 174. 
mineral, 264. 
mining, 263. 
rescission of, 218. 
restraint of marriage, 231. 

trade, 231. 
specific performance of, 260. 

Contribution, 241. 

Conversion, 67. 

act of parties, by, 67. 
doctrine of, 67. 
infant's property, 70. 
land into money, 70. 
resulting trusts in, 72. 
table, 68. 

title paramount, by, 69. 
trust property, 73. 
what is, 71. 
will, by, 68. 

G. 



Conveyance, 

engaged woman, by, 182. 
setting aside of, 26. 

Conveyancing Acts, 1881 and 1882... 
145. 

Co-owners, 

partition by, 298. 
reconversion by, 76. 

Copyholds, 

covenant to surrender, 265. 
forfeiture of, 162. 
partition of, 299. 

Copyright, 286. 
books, in, 287. 
illustrations, in, 287. 
injunctions as to, 286. 
lecture, in, 287. 
musical compositions, 292, 293. 
newspaper, in, 291. 
photographs, 288. 
play, in, 293. 
speech, in, 287. 

Costs, 

agreement as to, 227. 
partition, 298. 

Covenants, 

relief as to, 159. 
to pay at death, 85. 
to purchase, 85. 

Creditors, 

conveyance to defeat, 19. 
gifts to, 87. 
how paid, 97. 
legacies to, 87. 
married women, 174. 
marshalling between, 100. 
partners, against, 249. 
priority of, 106. 
specialty, 103. 

Cross demands, set-off of, 254. 

Custody, children, 199. 

Cy-pres doctrine, 32. 
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Damages, 270, 280. 
liquidated, 159. 

Death, 

mortgagee, 140. 
partner, 249. 

Death-bed gifts, 60. 

Debentures, mortgage of, 134. 

Debtors Act, 318. 

Debts, 

charge on, 108. 

debitor non prsesumitur 

donare, 6. 
devise for payment of, 99. 
direction to raise money for, 

108. 
married women's, 174. 
order for payment of, 106. 
payable out of lands, 99, 109. 
preferred, 106. 
proof of, 110. 

satisfaction of, by legacies, 87. 
set-off of, 255. 
statute barred, 108. 
tacking of, 121. 

Deeds, 

cancellation of, 317. 

deposit of, 148. 

lost, 206. 

production by mortgagee, 130. 

revocation of, 20. 

Defective execution of powers, 207, 
230. 

Defences, 254. 

discovery, action for, 304. 
purchaser for value, 7. 
set-off, 254. 

specific performance, action of, 
269. 

Delay defeats equity, 8. 

Delegatus non potest delegare, 56. 

Delivery, 

chattels, 266. 

deeds, &c. for cancellation, 311. 



Deposit 

deeds, 142. 
return of, 272. 

Destroyed instruments, 206. 

Devastavit, 107. 

Devisee, proceedings by, to establish 
will, 312. 

Directors, contribution between, 
241. 

Discovery, 303. 

Dissolution, partnership, 249. 

Distress by mortgagee, 128, 142. 

Divorce, 

conjugal rights, restitution of, 

176. 
settlement, variation of, 177. 

Doctor, gifts to, 232. 

Documents, 

cancellation of, 311. 
delivering up of, 311. 
discovery of, 304. 
lost, 206. 

Donatio mortis causa, 60. 

Doubtful rights, compromise of, 
216. 

Drunkards, contracts with, 219. 



Easements, 290. 

Ejectment, successive actions of, 
310. 

Election, 77. 

Engagement, conveyance pending, 
182. 
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Equitable 

assets, 105. 
mortgages, 148. 

stamp on, 151. 
waste, 278. 

Equity, 

jurisdiction in, 1. 
maxims, 5, 18, 46, 125, 216. 
meaning and origin of, 1 . 
of redemption, 120, 126. 
to settlement, 169. 
release of, 189. 

Escheat, 38. 

Evidence 

de bene esse, 307. 
testimony, perpetuation of, 
306. 

" Ex nudo pacto non oritur actio," 
18. 

Excavation of land, injunctions as 
to, 285. 

Executed trusts, 18. 

Executions, sheriff, interpleader by, 
300. 

Executors, 45. 
Act, 38. 
retainer by, 102. 

Expectant heirs, contracts with, 
228. 

Express private trusts, 16. 

Express public trusts, 28. 



Facts, 

concealment of, 218. 
ignorance of, 211. 

Falsifying accounts, 253. 

Father, 

appointment by, 229. 
jurisdiction over infants, 192. 
religion of, children brought up 
in, 195. 



Fiduciary relationship, persons in, 
224. 



Finance Act, 63. 

Foreclosure mortgages, 127, 136. 

Foreign law, ignorance of, 213. 

Forfeiture, 
lease, 209. 
under election, 78. 

Forfeitures, 158. 

Fraud, 218. 

actual, 218. 

constructive, 223. 

persons under disability, 218. 

time to sue for, 7. 

Fraudulent 

disposition, 26. 
preferences, 19. 

Funeral expenses, priority of, 106. 



Gifts, _ 

children, by, to parents, 232. 

to, 87. 
creditors, to, 87. 
death bed, 60. 
doctor, to, 232. 
generally, 87. 
solicitor, to, 232. 
trustees, to, 32. 
voluntary, 232. 
wife, to, 26. 

Goodwill, contracts for sale of, 263. 

Guardians, 

infants, 192. 

appointment of, 192. 
powers of, 193. 
removal of, 193. 

y 2 
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Heirs, contracts with, 228. 

Hiring, contract for, 263. 

History of trusts, 12. 

Hotchpot, 93. 

Husband, 

gift by, to wife, 26. 

rights, wife's property in, 172. 



Ignorantia legis non excusat, 6, 
216. 

Illusory appointments, 230. 

Immoral contracts, 264. 

Implied 

satisfaction, 87. 
trusts, 33. 

Improvements, property, to, 41. 

la pari delicto potior est conditio 
possidentis, 226. 

Indemnity, 206. 

Infants, 191. 

attorney of, 198. 

conversion of property of, 193. 

custody of, 192, 196. 

education of, 195. 

father, rights of, 192. 

gifts to, 197. 

guardian of, 192. 

who is, 192. 
jurisdiction of Court as to, 191. 
lands of, 197. 
maintenance of, 194. 
marriage of, 193. 
protection of, 191. 
religion of, 193. 
settlements of, 194. 
specific performance by, 265. 



Injunctions, 277. 

affidavits for, 280. 
common, 277. 
copyrights, as to, 287. 
definitions of, 281 . 
how obtained, 280. 
infants, against, 283. 
interim, 280. 
lectures, as to, 287. 
libel, as to, 286. 
local board, 286. 
meaning of, 277. 
motion for, 280. 
nuisances, as to, 285. 
patents, as to, 286. 
photographs, as to, 228. 
pictures, 287. 
plans, as to, 293. 
restraining taking news, 292. 
slander, as' to, 286. 
special, 278. 
speech, as to, 287. 
streams, pollution of, 279. 
timber, as to, 284. 
torts, restraint of, 279, 284. 
trade marks, as to, 288. 
waste, to prevent, 278. 

Innkeeper, lien of, 158. 

Insurance, breach of covenant for, 
159. 

Interest, 

on legacies, 64. 
mortgages, 138. 

Interim injunctions, 280. 

Interpleader, 300. 

Interrogatories, 305. 

Intestacies, devolution of property 
on, 36. 
performance under, 86. 

Intestates Act, 1884... 39. 



Joint 

owners, 9. 
tenants, 9. 
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Judgment creditor, tacking by, 121. 
Jurisdiction, Equity, 1. 

Land Transfer Act, 98, 107, 119. 

Lands, 

infants, 196. 

liability of, for debts, 113. 
meadow, covenant as to, 160. 
sale of, 265. 

Lands Clauses Act, conversion 
under, 69. 

Lapse, legacy, 66. 

Lateral support, right of, 291. 

Law, mistakes of, 211. 



conversion under, 71. 
covenants in, 164. 
forfeiture of, 209. 
mortgaged premises, 130. 
relief under, 159. 
renewal of, by trustees, 44. 
trustee, to, 44. 

Lectures, copyright in, 287. 

Legacies, 63. 

accretions on, 65. 
actions for, 63. 
assent to, 63. 
charities, to, 30. 
conditions, on, 65. 
construction of, 64. 
contingent, 64. 
demonstrative, 63. 
differences between, 63. 
general, 64. 
infants, to, 66. 
interest on, 64. 
land, charged on, 64. 
lapse of, 66. 
mistakes in, 215. 
pecuniary, 64. 
satisfaction of, 87. 
specific, 63, 65. 
vested, 64, 66. 



Legal, 

assets, 105. 
hen, 157. 

waste, 278. 

Letters, restraining publication of, 
279. 

Liabilities, contingent, 110. 

Libel, injunction for, 286. 

Liens, 40, 43, 155. 
policy, on, 42. 
purchaser's, 44. 
solicitor's, 157. 
vendor's, 155. 

Life policy. See under Policy. 

Lights, ancient, 285. 

Limited partnership, 250. 

Liquidated damages, 159. 

Loans, 235. 

Local Board, injunction against, 
286. 

Lost instruments, relief for, 206. 

Lunatics, 200. 

bankruptcy of, 201. 
contracts of, 222. 
jurisdiction as to, 200. 
maintenance of, 201. 
management of, 203. 



Maintenance, 

oontracts for, 224. 
infants, 194. 

Mandamus, 274. 

Mandatory injunctions, 281. 
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Marriage, 

articles, rectification of, 214. 
contract in restraint of, 231. 
contracts, 231. 

engagement, conveyance pend- 
ing, 182. 
ward of Court, 192. 

Married women, 166. 

acknowledgments, 175, 184, 

189. 
action by and against, 179. 
alienation, restraint on, 175, 

182. 
attachment of, 175. 
attorney, appointment of, 190. 
bankruptcy of, 174. 
breach, of trust by, 174. 
committal order against, 175. 
contracts by, 174, 185. 
conveyances by, 187. 
debts of, 174. 
election by, 81. 
engagement of , 187. 
equity to a settlement, 169. 
gift to, 26. 
income of, 173. 
paraphernalia, 180. 
pin-money, 180, 186. 
Property Act, 171. 
re-conversion by, 77. 
restraint on anticipation, 175. 
reversionary interests, 171, 
178. 
personalty, 171. 
separate estate of, 167. 
separations, 172. 
settlement, equity to, 169. 

variation of, 177. 
survivorship, right of, 171. 
trustee, as, 174. 
will of, 173. 

Marshalling, 

assets, 30, 95, 100, 113, 116. 
cases as to, 116. 
charities, as to, 30. 
doctrine of, 113. 
securities, 101, 103. 
sureties, between, 239. 

Maxims of equity, 5, 18, 46, 125, 216. 



Meaning, equity, 1. 

Memorandum, deposit, deeds, 148. 

Mines, contracts as to, 263. 

Misrepresentation, relief for, 219. 

Mistake, 211. 

definition of, 213. 
law, in, 211. 
marriage articles, 214. 
modus et conventio vincunt 

legem, 6. 
mutual, 212. 
relief for, 213. 
remedy for, 213. 
settlements, as to, 213. 
wills, 215. 

Money lenders, 237. 
relief against, 237. 

Mortgages, 119. 
advowson, 130. 
attornment clause in, 143. 
chattels, 152. 
consolidation, 120, 122. 
copies of, right to, 143. 
debentures, 134. 
definition of, 119. 
distraints under, 128, 142. 
division of, 120. 
equitable, 148. 
evictions under, 141. 
foreclosure, 127, 136. 
inspection, right of, 143. 
interest, as to, 138. 
irredeemable, 139. 
lease, 149. 

leases, rights as to, 128. 
mortgagee, distress by, 128. 

death of, 140. 

deeds, inspection of, 143. 

duties of, 128. 

in possession, 129. 

leases by, 128. 

payment of rent to, 142. 

production of deeds by, 
130. 
notice, generally, 146. 
notices under, 132. 
payment off, notice for, 127. 
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Mortgages — contin uetl. 
personalty, of, 152. 
possession, taking, 128. 
priority of, 131. 
receiver, appointment of, 1 29. 
reconveyance of, 146. 
redemption, 126. 
repairs, 129. 
sales, 143. 
ships, 154. 

solicitors, notice to, 147. 
tacking, 120, 121, 133. 
tenants, ejectment of, 141. 
transfer of, 129, 145. 

Mortmain Acts, 12, 28. 

Mother, when guardian of children, 
198. 

Musical compositions, copyright in, 
292, 293. 

Mutual accounts, 253. 
debts set off in, 254. 



Ne exeat regno, 316. 

Newspaper, copyright in, 291. 

Notice, 7. 

purchases without, 7. 

Nuisances, 285. 



" Once a mortgage, always a mort- 
gage," 125. 

Opening biddings, 237. 

Option to purchase, 71. 

Origin, equity, 1. 



Paraphernalia, 180. 

Parents, legacies by, 87. 

children, gifts by, to, 226. 
to, 232. 



Parol evidence, 307. 

Particular liens, 156. 

Partition, 297. 

Partnership, 246. 

accounts, 246, 247. 
agreements for, 248. 
arbitration, 250. 
dissolution of, 248. 
limited, 250. 
partner, death of, 249. 
receiver, as to, 247. 

Passive uses, 15. 

Patents, infringement of, 283. 

Patients, gifts to doctor, 232. 

Pawnbrokers, 152. 

Pawning, 152. 

Payments, 

accident, by, 211. 
appropriation of, 254, 257. 
preferential, 97, 118. 

Peace, Bills of, 310. 

Penalties and forfeitures, 158. 

Performance, 83. 

Permissive waste, 278. 

Perpetual injunctions, 277. 

Perpetuation of testimony, 307. 

Personal chattels, sale of, 273. 

Personalty, 

debts primarily liable for, i 
mortgages of, 152. 
pledge of, 152. 

Pictures, injunction as to, 287. 

Pin money, 180, 186. 

Pledges, personalty, 152. 
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Policy, 

assignment of, 27. 
lien on, 42. 

Pollution, stream, 285. 

Portions, 235. 

Post obit bonds, 228, 234. 

Power, 

appointments under, 207. 
defective execution of, 207, 
230. 

Practice, 

discovery, 303. 
interpleader, 300. 
interrogatories, 305. 

Precatory words, 22. 

Preference, fraudulent, 19. 

Preferential Payments Act, 97, 118. 

Primogeniture, rule of, 7. 

Priority among purchasers, 8. 

Private trusts, express, 16. 

Probate, solemn form, 314. 

Promissory notes, 207. 

Proof, debts, 110. 

Property, improvement of, 41. 

Prospectus, frauds in, 221, 223. 

Public auction, sale at, 236. 

Public nuisance, 285. 

Public trustees, 59. 

Public trusts, 28. 

Puffer, sale, at, 229. 



Purchase, 

children, for, 35. 
defendant, from, 22. 
option to, 71. 
solicitor, by, 22. 

Purchase-money unpaid, 42. 

Purchaser, 

conveyance to defeat,. 20. 

Ken of, 44. 

without notice, defence of, 7. 



Quarries, contracts as to, 263. 

" Qui prior est tempore, potior est 
jure," 8. 

" Quia timet," bills, 310. 



Railway company taking lands, 69. 

Eeal Estates Charges Acts, 118. 

Real Property Limitation Act, 117. 

Receivers, 

administration actions, 107. 
mortgages, 129. 
partnership, 247. 

Re-conversion, 75. 

Rectification of instruments, 211. 

Redemption, equity of, 120, 126. 

Re-entry, 164. 

Release surety, 234. 

Relief, 

accident, for, 205. 
in equity, 2. 

Remaindermen, 

re-conversion by, 76. 
sales by, 235. 

Rent, 

relief for non-payment of, 161. 
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Rescission, contract, 2 IS. 

Reserved biddings, 236. 

Restraint on anticipation, 175, 182. 

Restraint, trade contract, 231. 

Resulting trusts, 33. 

Retainer, 102. 

administrator, by, 103. 
executor, by, 102. 
passive rigbt of, 155. 
right of, 102. 

Reversion, 

mortgage of, 153. 
personalty, wife's, 172. 
sale of, 225, 236. 

Reversioner, contracts with, 225, 
236. 

Right of retainer, 102. 



Sailors, contracts, 225. 

Sale, 

conditions of, 236. 
lands, 267. 
mortgagee, 143. 
on partition, 297. 
trustee, to, 233. 

Sale of Goods Act, 237. 

Sales, 

auction, at, 236. 
opening biddings at, 237. 
solicitors, to, 233. 

Satisfaction, 86. 

Securities, 

marshalling of, 101, 113. 
right of surety to, 239. 

Separate estate, married women, 

167. 
Service, contract for, 263. 

G. 



Set-off, 254. 
debts, 254. 

Setting aside conveyance, 26. 

Settled accounts, 253. 

Settled Land Act, 57. 

Settlements, 

equity to, 169. 
infants, 194. 
portions under, 87. 
variation of, 177. 
voluntary, 20. 

Shareholder, set-off by, 258. 

Shares, 

purchase of, 266. 
purchased by fraud, 22S. 

Sheriff, interpleader by, 300. 

Ships, mortgage of, 154. 

Slander, restraining, 286. 

Solemn form, probate, 314. 

Solicitors, 
Act, 158. 

contracts by, for costs, 227. 
frauds by, on sale of practice, 

223. 
gifts to, 227, 233. 
liability as to mortgages, 133. 
lien of, 157. 
practice, sale of, 223. 
purchases by, 227. 
security for costs of, 157. 

Son, loans to, 235. 

Special injunctions, 278. 

Special lien, 156. 

Specific chattels, delivery up of, 
266, 273. 
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Specific performance, 260. 

contracts not specifically en- 
forced, 263. 

contracts specifically enforced, 
262. 

contracts, subject of, 26 1. 

defences to, 268. 

infants' contracts, 265. 

mandamus for, 274. 

requirements for, 260. 

shares, as to, 266. 

Speech, copyright in, 287. 

Spes successionis, 307. 

Stamps, 

memorandum of deposit, 151. 
mortgages, equitable, 151. 

Statute-barred debts, payment by 
executors, 108. 

Strangers, 

legacies to, 92. 
purchases in names of, 35. 

Streams, pollution of, 285. 

Surcharging, 253. 

Sureties, 

contribution between, 239, 243. 
marshalling between, 239. 
release of, 239. 

Suretyship, 238. 



Tacking mortgages, 120, 121. And 
see Mortgages. 

Tenant for life, 

deposit deeds by, 149. 
improving property, 41. 
renewing lease, 4 1 . 
waste by, 285. 

Testimony, perpetuation of, 306. 

Timber felling, injunction as to, 
284. 



Time, essence of contract, 271. 

Title paramount, conversion by, 69. 

Titles, perpetuation of' testimony, 
by, 307. 

Torts, injunction to restrain, 278. 
Trade, contracts in restraint of, 231. 
Trade marks, 279. 
Trespass, injunction for, 285. 

Trustees, 12, 45. 

acceptance of trust, 47. 

accounts of, 53. 

Acts, 59. 

advances by, 47. 

authority of, 56. 

breach of trust, 48. 

broker, liability for, 57. 

carrying on business by, 51. 

contribution among, 241. 

control of, 46. 

costs of, 55. 

default by co-trustee, 50. 

defences by, 49. 

delegation by, 47. 

disclaimer by, 47. 

duties of, 47, 50. 

fiduciary relationship, 45. 

frauds bv, 49. 

gifts to, 32. 

infants, 46. 

investments, 47. 

judicial, 59. 

leases by, 233. 

to, 44, 233. 
liabilities of, 47. 
lien, 54. 

married women as, 46, 58. 
negligence of, 49. 
payment into Court by, 54. 
power to mortgage, 47. 
proceedings against, 55. 
protection of, 57. 
public, 59. 
purchase-money, payment of, 

to, 56. 
receipts by, 55. 
relief of, 48, 54. 
removal of, 54. 



Trustees — contin ued. 

remuneration of, 54. 
retirement of, 53. 
sales by, 52. 

for, 233. 
solicitor, 48, 55. 
testator's business, 51. 
trust property, purchase of, 

49. 
wasting property, 57. 
who may be, 46. 

Trusts, 12. 

acceptance of, 47. 
breach of, 52. 
charitable, 28. 
constructive, 39. 
education, for, 28. 
executory, 24. 
express private, 16. 
public, 28. 
generally, 12. 
history of, 12. 
implied, 33. 
poverty, relief of, 28. 
private, 16. 
public, 28. 
religion, for, 28. 
resulting, 33. 
secret, 23. 
voluntary, 17. 



Unconscionable bargains, 235. 
Underleases, relief as to, 165. 
Uses and trusts, 12. 
Uses, Statute of, 3. 
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Valuation, contingent liability, 110. 
Variation settlement, 177. 
Vendor's lien, 40, 43. 
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Voluntary assignments, 26. 
settlements, 19. 
trusts. 17. 



Wards, 192. 

allowance to, 194. 

Waste, trustees, by, 57. 

Wife, 

gifts to, 26. 

purchases in name of, 35. 

Wills, 

bills to establish, 312. 
charities, for, 28. 
conversion by, 68. 
election, 77. 

Witnesses, examination of, 307. 

Writs ne exeat regno, 316. 



Yorkshire Registry, 131. 
Younger sons, loans to, 235. 
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